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COMMENTS UPON 


Proposed Revision of the Rules of Practice 


of the 
INTERSTATE COMMERCE COMMISSION 


Assembly, by rules, of the public comments upon and criticisms of 
the proposed rules which have been filed responsive to the Commission’s 
notice of January 22, 1942.* 


GENERAL 


(a. A. R. ET AL.) The present rules of practice of the Interstate 
Commerce Commission have worked satisfactorily over the years, have 
operated fairly as to all parties before the Commission, and are familiar 
to and understood by the large body of persons dealing with the Com- 
mission. For these reasons it is not believed that any substantial change 
or revision in these rules is necessary, except as additional provisions 
may be required by reason of the enlarged functions of the Commission. 
However, if a complete revision should be undertaken, the task should be 
approached in the light of the satisfaction given by and the workability 
and practicability of the present rules. 


(CHICAGO PRACTITIONERS’ CHAPTER) At the present time, and pre- 
sumably in the future, certain types of procedure, in addition to the 
general rules of practice, are subject to special rules and regulations. The 
average practitioner comes in contact with these special rules infre- 
quently and may overlook their existence. It would be helpful if, as an 
appendix, or in some other appropriate manner, the Commission listed 
the current special rules and regulations applicable to particular types of 
cases. 


(rucHsS) In general I am impressed with the well-knit character 
of the rules, which are sensibly organized. They are also well-expressed 
and easy to understand, at least for one who has familiarized himself 
with the functions of the Commission. 


(LAROE) First, let me say that I find a very general sentiment that 
the present rules are excellent and that they should not be too radically 





_ *™Any further comments concerning the t= revision of the Rules of Prac- 
tice should be sent to Mr. Wilbur LaRoe, Jr., Chairman, Special Committee on Re- 
vision of I. C. C. Rules of Practice, Investment Building, Washington, D. C., for 
marshalling and submission to the Commission. 


Nore—In abbreviated form the names of those making submissions are set forth in 
— at the beginning of each paragraph. Their full names are listed at the 
end. 
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changed. The sentiment of the practitioners is almost unanimously con- 
servative. This conservatism is explained by the fact that the Commis- 
sion has been most careful to grant full hearing and that it has been 
fair and reasonable in its procedure. That being so, many are asking 
why the rules should be revised. I do not fully agree with this ultra- 
conservative sentiment because I think the Federal rules of civil pro- 
cedure and other comparatively recent developments indicate the need of 
some modernization of the rules. 


(PITTSBURGH PRACTITIONERS’ CHAPTER) The revision (codification 
and application to all three parts of the Act) is valuable and helpful, in 
the arrangement, clarity and subject matter of the revision. 


(WIS. MOTOR ASS’N. ET AL.) We desire to compliment the Commis- 
sion on the form of its proposed revision because of the thoroughness 
exhibited in preparation and the footnotes, all of which were very help- 
ful. 

RULE 3 


COMMUNICATIONS AND PLEADINGS, HOW ADDRESSED: TIMELY FILING 
REQUIRED 


(ST. LOUIS PRACTITIONERS’ CHAPTER) It is suggested that the word- 
ing in Rule 3 be changed to provide that all communications should be 
addressed to the Secretary of the Interstate Commerce Commission un- 
less otherwise specifically directed. Our reason for making this sug- 
gestion is that the Secretary usually replies to correspondence of a gen- 
eral nature, and if there is any question raised in connection with any 
pleading which is filed, the Secretary of the Commission usually directs 
a letter to the interested parties in reply. Regardless of the nature of 
the communication, this suggested change we feel, though originating 
with us in the field in the first instance, certainly would make for 
uniformity. 

RULE 4(b) 


DEFINITIONS 


(A. A. R. ET AL.) For the sake of clarity the suggested rule might 
be amended to read as follows: 


‘‘The term ‘proceeding’ shall include all proceedings initiated by 
(1) an informal or formal ‘complaint’ alleging violation of any 
provision of the act or of any regulation or requirement made pur- 
suant to a power granted by such act; (2) an ‘application’ for (a) 
the granting of any right, privilege, authority, or relief under or 
from any provision of the act or of any regulation or requirement 
made pursuant to a power granted by such act, or (b) the consider- 
ation of any submission required by law to be made to the Commis- 
sion; and (3) an ‘investigation’ instituted by the Commission, in- 
cluding, among others, investigations on the valuation and the 
investigation and suspension dockets.”’ 
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(marsH) Should this rule include a reference to proceedings under 
section 77 of the Bankruptcy Act and, if so, should not Rule 4 contain a 
definition of such proceedings? A very large number of the rules obvi- 
ously are not applicable to section 77 proceedings, but there is no indica- 
tion of the rules which are applicable. 


RULE 4(d) 
**PLEADING’’ DEFINITION 


(A. A. R. ET AL.) This proposed rule undertakes to define ‘‘plead- 
ings’’, as meaning ‘‘a complaint, answer, reply, application, protest, ex- 
ception, brief, motion, petition, or notice.’’ We do not think any defi- 
nition of the term is necessary or desirable. Certainly, it would seem 
undesirable to define ‘‘pleading’’ as including such documents as 
“‘briefs’’ and ‘‘exceptions’’, which ordinarily include briefs, and thus 
to give the word a meaning quite different from that which is commonly 
accepted. One effect of such a definition would be to make certain rules 
applicable to briefs, ete., which should apply only to pleadings as they 
are ordinarily known. For example, proposed Rule 18 provides, in 
effect, that pleadings should be regarded as evidence under certain 
circumstances. As we shall show, in due course, we think the proposed 
Rule 18 is inadvisable, but the point we wish to make at this time has to 
do only with the confusion resulting from the suggested definition of 
‘‘pleading.’’ No one would seriously suggest that a brief should be re- 
garded as evidence. 


(CHICAGO PRACTITIONERS’ CHAPTER) This rule defines ‘‘pleading”’ 
as including a complaint, answer, reply, application, protest, exception, 
brief, motion, petition or notice. Aside from the fact that briefs, as well 
as arguments included in, or in support of some of the other documents, 
ordinarily would not be considered pleadings, this rule is of importance 
in connection with Rules 17(a) and 18 making ‘‘ pleadings’’ a part of the 
record, and must be considered in connection with the latter rules. Under 
Rule 18, ‘‘A pleading filed prior to oral hearing in any proceeding shall 
constitute part of the record therein without special admission or in- 
corporation therein, but a witness must be made available for cross- 
examination on the evidence so included in the record.’’ Presumably the 
purpose of this rule is to recognize a practice adopted for the convenience 
of the parties in application cases, for example, railroad abandonment 
eases and some types of motor carrier cases, in which applications and 
returns to Commission questionnaires are made a part of the record, in 
the absence of objection, subject to the right of cross-examination. These 
documents, however, which always are verified, customarily give factual 
data which the Commission has required by means of detailed specifica- 
tions or questions. They are hardly on the same footing as complaints 
and answers, neither of which, under the proposed rules, need be verified, 
or of replies, protests, exceptions, briefs, motions, petitions, or notices 
which ordinarily would not be verified, and might contain many con- 
clusions of fact or law, as well as much argumentative matter. The 
limitation in Rule 18 regarding pleadings ‘‘filed prior to oral hearing,”’’ 
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instead of clarifying the situation is likely to lead to confusion as, for 
example, in a case where there is no oral hearing, or in a case where there 
is a further hearing or rehearing. The definition of ‘‘pleadings’’ stand- 
ing by itself may not be objectionable, although it includes briefs and 
arguments which cannot properly be included in pleadings. However, 
when Rule 18 makes the pleadings including briefs and arguments a part 
of the record, the two rules thus taken together produce a result that we 
think is unsafe. The fact that a witness may be produced for cross- 
examination does not save the situation, and but adds to delay and 
confusion. 


(SAN FRANCISCO PRACTITIONERS’ CHAPTER) See cross reference to 
Rule 4(d) in their criticism of Rules 18 and 52. 


RULE 4(f) 
**BOARD’’ DEFINITION 


(CHICAGO PRACTITIONERS’ CHAPTER) We now invite attention to the 
definition of ‘‘Board’’ to include the various employee boards created 
and changed from time to time by the Commission. However, the ‘‘ Joint 
Board’’ is a statutory board created by the Act, which also defines its 
duties and powers. It is in a class by itself and should not be coupled in 
any way with employee boards. 


RULE 8 (a) 


PRACTITIONER CLASSES 


(A. A. R. ET AL.) It is suggested that this rule might be in better 
form were it amended to read as follows: 


**The following classes of persons whom the Commission finds, 
upon consideration of their applications, to be of good moral char- 
acter and to possess the requisite qualifications to represent others 
may be admitted to practice before the Commission : 

**(a) Attorneys at law. Attorneys at law who are admitted 
to practice before the Supreme Court of the United States or the 
highest court of any State or Territory or the District of Columbia. 

**(b) Persons not attorneys. Any person not an attorney at 
law who is a citizen or resident of the United States and who shall 
satisfy the Commission that he is possessed of the necessary legal 
and technical qualifications to enable him to render valuable service 
before the Commission and that he is otherwise competent to advise 
and assist in the presentation of matters before the Commission.”’ 


RULE 8(c) 


PERSONS NOT ATTORNEYS 


(coHEN) I submit herewith proposed amendment to be added to 
subdivision (c) of Rule 8, as follows: 
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Admission of a person not an attorney at law to practice before 
the Commission shall not authorize him to practice as an attorney 
at law or to hold himself out as qualified so to practice. 


I have submitted a brief in support of the proposal and I shall ask to be 
heard orally before the Commission. 


(LAROE) A committee of the New York State Bar Association is 
definitely challenging the right of laymen to hold themselves out to the 
public as qualified to give legal advice. Mr. Burgess, the President of 
our Association, and I have conferred with the chairman of the New 
York committee and have arrived at a compromise which we are pre- 
pared to recommend to you, and which we think will be advantageous to 
all concerned, including the lay practitioners. It would clearly not be 
in the public interest to bar laymen from practice. Indeed, the New 
York committee has gone on record as saying that ‘‘to go to the extreme 
and require that none but a lawyer shall appear before boards or bodies 
is to go counter to the public policy of the country.’’ What the com- 
mittee apparently is aiming at is to prevent laymen from holding them- 
selves out as lawyers. I have called their attention to Article [IX of the 
By-Laws of our Association which provides: 


No member of the Association not admitted to the bar shall use 
the title ‘‘ Attorney’’ or ‘‘Counsel’’, but should use the title ‘‘ Traffic 
Manager’’, ‘‘Practitioner before the Interstate Commerce Commis- 
sion’’, ‘‘Registered Practitioner’’, or other appropriate title or 
designation. 


This is designed to prevent laymen from representing themselves as 
lawyers or counsellors or attorneys, but they are not satisfied with this 
because they feel that it is legally important to have the provision in the 
Rules as well as in the Code of Ethics. The reason for this is—and I 
deem it a valid reason—that when a case against a lay practitioner arises 
in a State court, the court feels that much legal importance is to be 
attached to what the Commission has provided in its Rules. The Com- 
mittee feels—you will hear from them directly—that in a case like the 
Harris case [DePass v. B. Harris Wool Co., 144 8. W. (2d) .146] effective 
dealing with offending lay practitioners by State courts is handicapped 
or prevented by the absence of any provision in your Rules on this point. 
Mr. Burgess and I are therefore prepared to recommend to you the fol- 
lowing for incorporation in Rule 8(c): 


Admission of a layman to practice before the Commission shall not 
authorize him to practice as an attorney-at-law or to hold himself 
out as qualified so to practice. 


For record purposes, and to protect laymen in their practice, I desire to 
make it clear that in recommending this provision there is no intent to 
prevent laymen from practicing before the Commission as they now do. 
While this provision makes no important change in the existing situation 
so far as the ethical practitioner is concerned, we agree that the above 
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compromise provision is desirable, not only because the Commission’s 
intent should be made clear in its Rules, but because it may prevent more 
drastic action, and also because a similar provision already appears in 
the rules of the Patent Office and the Treasury. 


(McCOLLESTER) Mr. Julius Henry Cohen has been good enough to 
send me a copy of his letter of March 10th to you regarding the treat- 
ment of non-lawyer practitioners before the Commission in connection 
with the Commission’s proposed revision of its Rules of Practice. As 
Mr. Cohen indicates, we have had considerable discussion of this subject 
among ourselves and, as you will gather, there is considerable difference 
of opinion among us. In view of the importance which this general 
subject is assuming in the activities of the American Bar Association and 
various State bar associations, I feel that the subject is one to which the 
Commission should give very serious consideration and that it ought to 
receive as full an expression as possible from those, like Mr. Cohen, who 
speak for the organized bar. 


(EXECUTIVE COMMITTEE OF PRACTITIONERS’ ASSOCIATION) The fol- 
lowing resolution was atlopted at a special meeting of the Executive 
Committee of the Association of Interstate Commerce Commission Practi- 
tioners, April 7, 1942, Baltimore, Maryland. 

RESOLVED, That the Executive Committee, on behalf of the As- 
sociation, opposes the amendment of the Rules of Practice with respect 
to non-lawyer practitioners proposed by Julius Henry Cohen, Esquire, 
and, in the event the Commission shall deem any amendment to its Rules 
in this respect advisable recommends that the following substitute be 
adopted by the Commission : 

‘*No person admitted to practice under Rule I-B, paragraph 2(b) 
[proposed Rule 8(c)] shall use the title ‘attorney’ or ‘counsel’ but should 
use the title ‘traffic manager,’ ‘practitioner before the I. C. C.’ ‘register- 
ed practitioner,’ or other appropriate title or designation.’’ 

RESOLVED FURTHER, That if the Commission shall assign the fore- 
going amendment for oral argument, the President is authorized to 
request Elmer A. Smith, Esquire, or other suitable counsel, to represent 
the Association at such argument. 


RULE 9 
PRACTITIONER APPLICATION 


(ST. LOUIS PRACTITIONERS’ CHAPTER) This rule should be made more 
definite in the same manner as suggested in connection with Rule 3,— 
that is to say, all communications should be addressed to the Secretary 
of the Interstate Commerce Commission, Washington, D. C., instead of 
to the Interstate Commerce Commission, Washington, D. C. 


(voe.) In line 10, after the word ‘‘jurisdiction’’, and before the 
period, the following should be added: ‘‘, or whether any proceeding to 
suspend or disbar the applicant has ever been filed, and if so, particulars 
thereof.’’ 
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RULE 10 
ADDITIONAL CERTIFICATES BY PRACTITIONER SPONSORS 


(voet) I suggest the information which the Commission may re- 
quire of sponsors under Rule 10 might well be made mandatory under 
Rule 9. This might prevent sponsors approving applications as a mere 
matter of form. 


RULE 11 
PRACTITIONER FEE 


(ST. LOUIS PRACTITIONERS’ CHAPTER) It is suggested that this rule 
be amended so as to read as follows: 


RULE 11 


(a) License fee. All practitioners heretofore and hereinafter 
admitted to practice before the Interstate Commerce Commission 
shall be required to pay an annual fee of $5.00, payable at a definite 
date to be fixed by the Commission. 

(b) Admission fee. All applications for admission to practice 
before the Interstate Commerce Commission filed after this rule 
becomes effective must be accompanied by an admission fee of $10.00. 

(c) All fees must be paid either in cash or by New York draft, 
certified check, express or postal money order payable to the order 
of the Treasurer of the United States, and should be forwarded to 
the Secretary of the Interstate Commerce Commission with the ap- 
plication or bill for the license fee. 

(d) Failure to pay the annual license fee within thirty (30) 
days after it is due shall be cause for suspension without further 
notice. 

(e) All practitioners, when presenting themselves at a hearing 
or argument before the Commission, a division thereof, an officer or 
joint board, shall be prepared to show that they have paid their 
license fee, and upon their failure to do so, they may be prohibited 
from participation in such proceedings. 


It will be noted our suggestion omits the provision with reference to 
returning the application fee if the applicant is not admitted to practice. 
This is on the theory that the application fee is paid for the privilege of 
filing the application. It is suggested that an annual license fee be 
required in order to eliminate from the Commission’s roster many who 
have enrolled although they have no definite prospect of ever practicing 
before the Commission. In connection with the annual license fee, what 
Mr. Wilbur LaRoe, Jr. says in the article published on page 458 of the 
Practitioners’ Journal of February, 1942 is applicable to this situation. 


(LAROE) This rule provides for a fee of $10 to be paid by new 
applicants. This is a step in the right direction. Some feel that it does 
not go far enough. The St. Louis chapter recommends an annual fee of 
$5 for all practitioners. Mr. William E. Rosenbaum says: 
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‘*Frankly, I have sponsored this $5.00 license fee based on my ex- 
perience as Chairman of the St. Louis Regional Committee which 
has convinced me that most applicants for admission to practice 
have no intention to practice regularly before the Commission ; they 
frankly tell you so when they are interrogated. Therefore, why 
waste the time and money of the Commission and all the members 
of the regional committees throughout the country who so diligently 
and thoroughly investigate these applications?”’ 


With this view I am in accord. It is not fair either to the Commission 
or to the Practitioners’ Association to have such an enormous amount of 
dead wood on the register. Very often when we approach a practitioner 
who has just been admitted, with a view to getting him to join the As- 
sociation, he replies: ‘‘I am sorry, but I don’t have any I. C. C. practice 
and it would not be worth my while to pay the membership fee.’’ In 
other words, he just wants his certificate as a decoration for his office wall. 
It is not fair, I submit, to ask us to spend our time investigating the 
qualifications of applicants of this type. If the right to practice is not 
worth $5 a year to an applicant he should not be permitted to practice. 
I confidently believe that the small annual fee of $5 would cause several 
thousand in the dead wood category to drop out. 


RULE 14 (a) 
JOINT BOARD CORRESPONDENCE 


(ST. LOUIS PRACTITIONERS’ CHAPTER) The same suggestion is made 
here as is made with reference to Rule 3, that all correspondence con- 
cerning matters referred to boards should be directed to the Secretary 
of the Interstate Commerce Commission. 


RULE 14(c) 
WAIVER BY ABSENCE OF JOINT BOARD MEMBER 


(A. A. BR. ET AL.) It is believed the second sentence of this rule, 
providing that the failure of a duly appointed member of a joint board 
to participate in any hearing on a matter referred to such joint board, 
after notice thereof, shall be considered to constitute, as to the matter 
referred, a waiver of action on the part of the State from which such 
member was appointed, should be eliminated. While this sentence is a 
verbatim copy of a part of section 205 (b), there are numerous other 
provisions of the same section of the statute dealing with the action or 
failure to act by joint boards, and it is thought that the quotation of only 
a part of this statute is unnecessary and confusing. 


RULE 15 
TYPOGRAPHICAL SPECIFICATIONS GENERALLY 


(A. A. R. ET AL.) This rule would change the size of briefs and other 
papers to be filed with the Commission. The present requirements as to 
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the size of printed briefs are substantially the same as those in effect in 
the United States Supreme Court, the majority of the Circuit Courts of 
Appeal, and most of the State courts. Printers throughout the country 
are accustomed to this size. Consideration might be given to permitting 
the continuance of the present requirements relating to the size of print- 
ed briefs. By its terms, this rule seems to apply even to correspondence 
with the Commission or its officers, and in this connection it is pointed 
out that a great deal, if not most, of printed stationary in business use 
in this country is of dimensions less than 814 x11. There is a possibility 
that in the future some difficulty might be experienced in securing paper 
stock of the exact dimensions prescribed. If the suggestion made here- 
inbefore that a definition of ‘‘pleadings’’ be eliminated from the rules 
be adopted, then it will be necessary to specify briefs as well as pleadings 
and papers in this rule. 


(CHICAGO PRACTITIONERS’ CHAPTER) Rule 15 prescribes the size for 
pleadings to be 814 by 11 inches, this to include printed briefs. Through- 
out the life of the Commission, printed briefs have conformed to the 
usual size of briefs filed in the Supreme Court and other tribunals. 
Many practitioners bind these briefs, and this change will disturb the 
uniformity of these volumes. Moreover, the additional size to a printed 
document will be taken up in the margin by most printers and will there- 
fore result in an unnecessary waste of paper. We recommended that 
the rule as suggested stand for everything except printed documents, 
but that all complaints, answers, briefs, petitions, etc., that are filed in 
printed form shall continue to conform to the present specifications. We 
think this recommendation of ours is very important. 


(LAROE) Size of briefs. I agree with others from whom you have 
heard that it is not desirable to change the size of briefs. Many offices, 
including ours, have their briefs bound, and they would be considerably 
inconvenienced by a change in the size. It is not clear what benefit would 
flow from the new size of 814 by 11 inches as proposed in Rule 15. 


RULE 16 
COPIES OF PLEADINGS 


(A. A. R. ET AL.) It is believed that this rule should be changed to 
provide only that the original and 19 copies of briefs and exception 
briefs, and replies to such briefs, should be filed with the Commission. 
This change is suggested because the number of copies of all other docu- 
ments is provided for elsewhere. It is suggested that the complete rule 
read as follows: 


‘*Rule 16, Copies of briefs. The original and 19 copies of briefs 
and exception briefs, and replies to such briefs, shall be furnished 
for the use of the Commission.”’ 


(BITUMINOUS COAL DIVISION) Section 16 of the Bituminous Coal 
Act of 1937, as amended, provides : 








I. C. C. PRACTITIONERS’ JOURNAL 





‘*To safeguard the interests of those concerned in the mining, trans- 
portation, selling, and consumption of coal, the Commission or the 
office of consumers’ counsel is hereby vested with authority to make 
complaint to the Interstate Commerce Commission with respect to 
rates, charges, tariffs, and practices relating to the transportation 
of coal, and to prosecute the same. Before proceeding to hear and 
dispose of any complaint filed by another than the Commission, in- 
volving the transportation of coal, the Interstate Commerce Commis- 
sion shall cause the Commission and the office of consumers’ counsel 
to be notified of the proceeding and, upon application to the Inter- 
state Commerce Commission, shall permit the Commission and con- 
sumers’ counsel to appear and be heard. The Interstate Commerce 
Commission is authorized to avail itself of the cooperation, services, 
records, and facilities of the Commission.’’ 


The Bituminous Coal Division under the direction and supervision of 
the Secretary of the Interior is now vested with the powers and duties 
of the former Bituminous Coal Commission. It would be helpful to the 
Bituminous Coal Division in the discharge of its duties under Section 16 
of the Coal Act if suitable provision were made in your Rules of Practice 
for service upon the Bituminous Coal Division of a copy of any informal 
or formal complaint, application, petition, or order of investigation 
which concerns transportation charges on bituminous coal or other mat- 
ters directly affecting the transportation of bituminous coal. 


(CHICAGO PRACTITIONERS’ CHAPTER) Neither the present rules nor 
the proposed rules show in any one place the number of copies of the 
different documents that must be filed with the Commission. Even the 
index to the present rules does not give this information at any one place. 
It is suggested that in an appendix to the rules, or in a separately num- 
bered rule, this information should be grouped together for convenience. 


(IND. CHAMBER OF COMMERCE) In Rules 16 and 26 (a) it is pro- 
posed to require additional copies of every pleading. These interests do 
not object to additional copies being furnished as required for proper 
uses of the Interstate Commerce Commission, but do object to require- 
ment of additional copies for the purpose shown in connection with the 
proposed rules, namely, to provide copies for transmission to the Secre- 
tary of Agriculture and to the Consumers’ Counsel. We believe it wholly 
improper for any department or bureau of the Government to appear 
and take part in proceedings before another administrative department 
of the Government as a general proposition, and feel that the Commis- 
sion should be reluctant to permit other departments to intervene in 
proceedings before it unless it is shown that such intervention is for the 
welfare and interest of the people as a whole and not for certain inter- 
ests alone. The obvious result of intervention of another department of 
the Government in proceedings before the Commission is normally to 
prefer the interests of certain citizens of the nation, and most frequently 
to the prejudice of other citizens who may be proper parties to such 
procedure. If at any time it should appear necessary or proper for a 
department or bureau of the Government to intervene, certainly it should 
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be treated the same as any ordinary party and should be allowed to 
participate only under the same conditions, namely, by filing petition 
for leave to intervene and be permitted to intervene only when it is 
shown that such permission would be for the welfare and interest of the 
nation as a whole. Certainly it is to be expected that the Government, 
any branch or bureau thereof, should represent and equally favor all 
citizens and interests of the nation and not a limited few or particular 
classes of industry, to the prejudice or detriment of other citizens or in- 
dustries. Our view of this subject was quite concisely and clearly ex- 
pressed by a recent statement of the Honorable Joseph Eastman, Chair- 
man of the Interstate Commerce Commission, in an address before the 
Association of Interstate Commerce Commission Practitioners at its 
annual meeting in New York, October 9, 1941. We quote from Mr. 
Eastman’s address as follows: 


‘*Remotely related to this subject of procedure is another matter 
which has arrested my attention of late. There seems to be a grow- 
ing tendency for departments of the Federal government to create 
sections, well manned with economists and lawyers, to represent the 
interests of particular groups, such as the farmers or the producers 
or consumers of bituminous coal, in proceedings before administra- 
tive agencies. At all events, we have had the benefit of participation 
by such representatives on several occasions. It is always a pleasure 
to hear from them, and they conduct themselves ably. Yet I have 
some doubt whether this is in all respects a sound tendency. 


‘*Probably I shall strike a responsive chord in this assemblage when 
I suggest that these various groups of the population are well able 
to take care of themselves. They should continue, it seems to me, 
to be self-reliant, hire their own counsel and experts, and fight their 
own battles. They ought not expect Uncle Sam to do all this for 
them out of the taxes or borrowed funds, and I doubt, as a matter 
of fact, whether that is either their expectation or their wish. The 
more the people of this country look to Washington to do for them 
what they are able to do for themselves, the more they will lose in 
strength, resolution, and moral fibre. It is a debilitating habit 
which ought not to he encouraged, much less promoted. It may also 
be questioned whether counsel for the Government, which repre- 
sents all the people may appropriately present frankly partisan 
evidence and arguments in behalf of one particular group.’’ 


(I. C. C. PRACTITIONERS’ JOURNAL OF OCTOBER, 1941, p. 24.) 


We agree in every respect with the Chairman, and strongly object to any 
interests being permitted or encouraged to require Government depart- 
ments or agencies to fight their battles at the Government’s expense and 
normally to the prejudice of other interests. All interests should be 
self-reliant, employ their own counsel and fight their own battles at their 
own expense, just the same as the rest of the citizens and interests are 
now doing and will be required to do. Our position we feel is empha- 
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sized and supported by the Commission in connection with its reasoning 
for proposed Rule 90 (c) relating to free copies of transcript, and in 
justification of the proposed denial of free copies of transcript, the 
Commission states: 


‘*This old practice of the Commission, it is assumed, started on the 
theory that the Commission was to be among other things, a poor 
man’s tribunal. If such was the reason for inauguration of the 
indicated practice it would seem that the reason has long since 
passed as the great majority of present day complainants can hardly 
properly be said to be in the poor man’s category.”’ 


If certain citizens or interests are permitted to have a Government de- 
partment or bureau intervene in their behalf, and at the Government’s 
expense, such preferred citizens or interests would in every sense enjoy 
not only free copies of the transcript but be free of substantially every 
expense. We feel that our position is further emphasized by the recent 
action of the Office of Price Administration in Ex Parte 148. After what 
was probably the most widely attended hearing of all interests through- 
out the nation ever coming before the Commission, we find this agency 
of the Government, presumed to represent all of the people, coming forth 
with a petition for the benefit of a few interests and commodities and 
rather frankly announcing that it withheld opposition to the Carriers’ 
Petition because of some arrangements which it had made prior to the 
hearing, with the carriers in behalf of such few and special interests and 
commodities. In light of these facts, we believe and feel that this is a 
reprehensible practice, that it is most destructive of the ordinary judicial 
procedure, and the fair and equitable procedure which we have every 
reason to expect of the Commission and all other Government depart- 
ments and agencies with respect to their particular duties in behalf of 
the citizens as a whole. 


(ST. LOUIS PRACTITIONERS’ CHAPTER) Regarding the second line 
from the bottom of page 14 with reference to letters requesting oral 
argument time allotment, see the suggested change of Rule 98. 


RULE 17 (a) 
PRACTITIONER’S SIGNATURE 


(CHICAGO PRACTITIONERS’ CHAPTER) See cross reference to Rule 
17(a) in criticism of Rule 4(d). 


(LAROE) The new provision to the effect that signature by a 
practitioner to a pleading without verification or affidavit, is sufficient 
is a very desirable step. A man who has the moral qualifications for 
admission will not file a pleading he is not authorized to file. 


(SAN FRANCISCO PRACTITIONERS’ CHAPTER) This rule would make it 
unnecessary for a pleading signed by a practitioner to be verified or ac- 
companied by affidavit ‘‘except as otherwise provided respecting appli- 
cations, modified procedure, and statements of claimed damages.’’ The 
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rule would eliminate the present requirement for verification of com- 
plaints. The committee believes such relaxation of the requirements 
respecting verification would encourage the filing of improvident and 
inaccurate complaints, and that, instead of relaxing the present rule, it 
should be extended to require verification of applications and all other 
pleadings by which new proceedings are instituted or affirmative relief 
sought. 


(SOUTHERN CALIF. PRACTITIONERS’ CHAPTER) This rule would relax 
the requirements of Rule III(h) 2: ‘‘Subscription and Verification of 
Complaints Required.’’ It is the view of the Southern California Chap- 
ter that the provisions respecting the subscription and verification of 
complaints should not be relaxed. It is realized, of course, that the 
tendency in all legal procedure in the past years has been to depart from 
the old rigid common law forms. Simplicity in pleadings is a most de- 
sirable end. However, it has never been the view of your Commission 
that simplicity is synonymous with uncertain or sloppy pleadings. It is 
our belief that if complainant is required to sign and verify the com- 
plaint, practitioners will exercise greater care in drawing complaints. 
If a complaint is drawn in such fashion that the complainant who verifies 
it can understand it, it is probable that not only defendants but others 
interested in the proceedings will also understand it. 


RULE 17 (b) 
ATTESTATION WHEN NO PRACTITIONER’S SIGNATURE 


(A. A. R. ET AL.) It is believed that the word ‘‘executive’’ in the 
last line before the word ‘‘officer’’ should be eliminated. In the case of 
the larger corporations the word ‘‘executive’’ is given a very limited 
meaning, restricted quite generally to the offices of presidents and vice- 
presidents. In actual practice it is not always practicable to secure the 
signature or verification of such executive officers. There are many other 
responsible officers of such corporations, familiar with the transactions 
in question, who should be permitted to verify these documents. 


RULE 18 


PLEADINGS PART OF RECORD 


(a. A. R. ET AL.) The proposed rule provides that a pleading filed 
prior to oral hearing in any proceeding shall constitute part of the 
record therein without special admission or incorporation therein, but a 
witness must be available for cross-examination on the evidence so in- 
cluded in the record. We regard this rule as extremely objectionable. 
It finds no precedent or parallel in the Rules of Civil Procedure or in any 
recognized practice, either administrative or judicial, which has come to 
our attention. A pleading is, of course, always a part of the record in a 
proceeding, as a pleading, but the proposed rule is apparently intended 
to make a pleading evidence of the facts alleged therein. In our opinion 
this would serve no good purpose and would result in delays, confusion, 
and complications of many kinds. It would not save time because the 
witnesses, who must be present for cross-examination, could readily 
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testify with respect to the facts alleged in the pleading and with respect 
to statements attached thereto as exhibits. On the contrary, delays of a 
substantial character would necessarily be brought about. Motions to 
strike, motions to make more particular and various other motions would 
be encouraged and would multiply. This would greatly interfere with 
the expeditious disposition of proceedings. Aside from the time element, 
the rule would be impractical and unworkable. Assume, for example, 
that the pleading of one party contained certain allegations of fact and 
the pleading of the adverse party contained conflicting allegations. Each 
pleading would constitute evidence but the question of determining the 
weight of the evidence would present insuperable difficulties. Moreover, 
endless questions would arise as to the qualifications, or lack of qualifi- 
cations, of a witness produced for cross-examination. It does not seem 
necessary to labor our discussion of this rule. 


(CHICAGO PRACTITIONERS’ CHAPTER) See cross reference to Rule 18 
in their criticism of Rule 4(d). 


(MINNEAPOLIS PRACTITIONERS’ CHAPTER) That Rule 18 be opposed 
and that the present practice be continued, which does not permit fac- 
tual statements and material in a pleading to become part of the evidence, 
unless introduced as exhibits at the hearing. 


(MUSENBROCK) The theory of this rule is stated in the comment 
thereof. But the same is not practical and does not fairly protect the 
rights of opposing interested parties in motor carrier cases. The past 
procedure has been not to file or serve with opposing interested parties 
copies of the application. This practice is intended to be retained by 
proposed Rules 38(b) and 40. If this be so, opposing interested parties 
cannot as a practical matter know what is in the application until the 
date of hearing. Of course such opposing interested parties technically 
may inspect copies of the application on file with the State bodies, but 
in many cases this is geographically impossible. It is a meritorious aim 
to seek to shorten proceedings but this should not be done at the expense 
of surrendering rights of interested parties. Unless the allegations of the 
complainant’s pleadings are otherwise admitted or proof thereof waived, 
the writer hereof thinks it salutary to retain the time-tried and proved 
rule that a party must prove what he alleges. Allegations in pleadings 
at best are self-serving, and to enact this Rule 18 would open wide the 
doors to extravagant and fictitious claims, especially in motor carrier 
cases. 


(SAN FRANCISCO PRACTITIONERS’ CHAPTER) Such a rule as Rule 8 of 
the Joint Board Rules would be unobjectionable; but any rule, such as 
that proposed, which would make allegations in any pleading, verified or 
unverified, acceptable as evidence in an adversary proceeding without 
supporting proof, would be undesirable. The proposed rule is further 
objectionable in view of the laxity of the proposed verification require- 
ment and the very broad definition of the word ‘‘pleading’’ under Rule 
4(d), and in failing to require the witness offered for cross-examination 
to be the same person who signed the pleading. The proposed rule 
should be modified consistently with the present Joint Board Rule 8. A 
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rule to permit sworn written statements to be received in evidence when 
the affiants are present for cross-examination might properly be provided 
by modification of the proposed Rule 77, which permits a witness to read 
prepared statements into the record under certain conditions. It might 
be amended to permit a prepared sworn statement to be received in 
evidence without reading, when opportunity to review the statement is 
afforded opposing counsel and the affiant is available for cross-examina- 
tion. 
RULE 20 (b) 


MODIFICATION OF FILING TIME 


(A. A. R. ET AL.) There should be added to Rule 20(b) the fol- 
lowing : 


‘*Persons having their residence, headquarters or general offices 
at or west of El Paso, Texas, Salt Lake City, Utah, or Butte and 
Helena, Montana, shall be permitted an additional ten days over 
the time prescribed in any rule herein for the filing of any document 
with the Commission.”’ 


This suggestion is made because a number of railroads, having either 
their general headquarters or other important offices in the territory 
described, advise that the mail service is still such as to require additional 
time for the filing of these documents, and that the reasons that prompted 
the provisions of the present rules on this point still apply in full force. 
First class mail requires five days between Washington, D. C., and San 
Francisco, California. Thus five days are required for receipt of a 
notice, order or document on the Pacific Coast forwarded from Washing- 
ton, and five days for receipt by the Commission of a document for- 
warded from the Pacific Coast. 


(LAROE) I think there is merit in the position taken by Pacific 
Coast interests that they need the additional time provided in the present 
rules because of the additional time required for the mail service. 


(NORTH PACIFIC MILLERS’ ASs’N.) We adopted the San Francisco 
objections. 


(ST. LOUIS PRACTITIONERS’ CHAPTER) The last sentence of this rule 
should be amended to read as follows: 


‘‘The request must be seasonably filed in writing and include a 
certificate showing simultaneous service thereof upon all parties to 
the proceedings. If such request be granted the party making the 
request shall so notify all parties to the proceeding and so certify 
to the Secretary of the Commission.’’ 


(SAN FRANCISCO CHAMBER OF COMMERCE) Favor additional five days 
for reasons stated by San Francisco Practitioners’ Chapter. 


(SAN FRANCISCO PRACTITIONERS’ CHAPTER) If adopted, the elimina- 
tion of the provision allowing parties in the far West five days’ addition- 
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al time for the filing of pleadings and other papers will subject practi- 
tioners having offices on the Pacific Coast to an undue disadvantage and 
frequently preclude them from adequately preparing and presenting 
their cases to the Commission. This will be especially true where practi- 
tioners in other sections of the country, particularly in Washington and 
points on the Atlantic seaboard, are engaged in the same proceedings, 
which is the case in numerous instances. 

Under the proposed rules, motions to strike redundant, immaterial, 
impertinent, or scandalous matter from a pleading (Rule 22), replies 
to a pleading, except as otherwise provided respecting modified procedure 
and a reply brief when an officer’s report is served (Rule 23), a com- 
plainant’s replication to a defendant’s reply memorandum under the 
modified procedure (Rule 51), and replies to a petition requesting an 
order to take a deposition (Rule 58 (b)), shall be filed within ten days 
after service of the pleading to which the motion, reply, etc., is directed. 
Rule 36 (b) provides that motions that an answer or replication (under 
the modified procedure) be made more definite and certain may be filed 
within ten days after the filing of the answer or replication. Rule 59 (b) 
provides that, if the Commission directs the taking of a deposition upon 
written interrogatories, parties other than the petitioner shall serve cross- 
interrogatories within ten days and that the petitioner, within five days 
thereafter, may serve redirect interrogatories. In addition, the proposed 
rules provide in part that, if opening briefs are not to be filed in a pro- 
ceeding, suggested corrections in the transcript will not be considered 
unless offered within twenty days after the date the transcript is filed 
with the Commission (Rule 90(b)), that where opening and reply briefs 
are filed by moving parties, reply briefs shall be filed ten days after the 
date fixed for the brief of the opposing party, and that where concurrent 
opening and reply briefs are allowed reply briefs may be filed within 
fifteen days after the expiration of the time for the filing of the opening 
briefs (Rule 93). Exceptions may be filed and served within twenty 
days after service of an officer’s report (Rule 96(b)) and a reply thereto 
may be filed and served within ten days after expiration of the time for 
filing exceptions (Rule 96(d)). The proposed rules also contemplate 
that service shall be made by delivery in person or by first-class mail, 
properly addressed with postage prepaid (Rule 21). An examination 
of a number of documents filed in, and correspondence concerning, recent 
eases before the Interstate Commerce Commission, shows that four days 
are required in transmitting first-class matter from Washington to San 
Francisco, that from four to five days are required to transmit similar 
matter from New Orleans to San Francisco, that documents mailed from 
New York to San Francisco have been from five to six days en route, 
and that four days have sometimes elapsed between the forwarding of 
first-class mail matter from Chicago and the receipt thereof in San Fran- 
cisco. While four days are also required in transmitting first-class mail 
matter from San Francisco to Washington, it would seem that the practi- 
tioner located here should allow five days’ time as a margin of safety 
when filing petitions or other documents where time limits are imposed. 
It is well known that mails are sometimes delayed and facilities for the 
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handling of mail at Washington are now more or less congested. Bear- 
ing in mind that service of certain pleadings is made by the Commission 

in Washington upon a resident agent designated for that purpose, it will, 

therefore, be impossible for practitioners on the Pacific Coast properly 

to prepare pleadings or other documents within the time allowed under 

a number of the proposed rules. Furthermore, in proceedings in which 

practitioners located on the Atlantic seaboard are also employed, the 

fact that a minimum of eight days is required in mailing documents 

from the east to San Francisco and return from San Francisco to 

Washington, the time prescribed under the proposed rules will, in almost 

every instance, be inadequate to permit practitioners on the Pacific Coast 

properly to prepare and present their cases to the Commission. General- 

ly speaking, this would also be true if the Pacific Coast practitioner 

resorted to the use of the air mail service because the two or three days’ 

additional time would often prove insufficient for the purpose of adequate 
preparation and presentation. Moreover, experience has demonstrated 
that during certain seasons of the year the transcontinental air mail 
service can not safely be relied upon where mail matter must reach 

destination ‘‘on schedule’’. It is, therefore, the position of the San 
Francisco Region Chapter that the ‘‘present character of available mail 
schedules’’ does not justify depriving practitioners, or parties, having 
their offices on the Pacific Coast, of the five days’ additional time now 
accorded them under the present Rules of Practice and that unless this 
additional time is provided for in the proposed rules it will be necessary 
to secure extensions of time within which to file and serve pleadings and 
other documents in almost every case and especially where practitioners 
located in the East are also interested. It should also be borne in mind 
that numerous practitioners on the Pacific Coast, by reason of being 
located some 3,000 miles from Washington and frequently being required 
to attend hearings at many places throughout the country, are neces- 
sarily away from their offices a greater part of the time than those located 
in the middle West, South, and East. This should also be taken into 
consideration because practitioners should not be required to rely upon 
securing additional time within which to prepare their pleadings to the 
Commission where time limits are prescribed. For the foregoing reasons, 
the San Francisco Region Chapter earnestly urges that proposed Rule 
No. 20 be not adopted in its present form and that the Commission, in 
revising its Rules of Practice, make appropriate provision allowing five 
days’ additional time in computing the time periods prescribed or per- 
mitted for the filing of petitions and other documents in pending pro- 
ceedings in cases where the general office of a person, party to a proceed- 
ing, or the office of his attorney, is located at or west of El Paso, Texas, 
Salt Lake City, Utah, or Helena, Montana, and further, that the San 
Francisco Region Chapter be accorded an opportunity to be heard in 
oral argument before the Commission in support of its objections to said 
proposed rule. 


(SOUTHERN CALIF. PRACTITIONERS’ CHAPTER) We concur in that part 
of the formal objections filed by the San Francisco Regional Chapter of 
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the Association of Practitioners insofar as they except to the proposed 
rules which would eliminate the five days’ additional time for filing 
pleadings by any party to a proceeding who is located at or west of El 
Paso, Texas, Salt Lake City, Utah, or Helena, Montana. Regardless of 
the time set by the Commission for filing exceptions to proposed reports, 
documents issued by the Commission upon which exceptions are to be 
taken are received in the Pacific Coast States under normal mail sched- 
ules three days later than they are received by the great majority of those 
who now practice before the Interstate Commerce Commission. The 
time is correspondingly shortened under regular mail schedules when 
exceptions are mailed to Washington by practitioners located in the 
western States. Thus the five day period obviously is a very conservative 
allowance. It is respectfully urged that the additional time be accorded 
parties to proceedings located in the western States in the territory above 
described under the rules finally approved. 


RULE 21 


PLEADINGS TO SHOW SERVICE 


(A. A. RB. ET AL.) The words ‘‘and briefs’’ should be inserted fol- 
lowing the word ‘‘pleadings’’ in the fourth line of this rule. This 
addition is necessary because if these rules be revised as herein suggested, 
there will be no specific definition of pleadings and it is necessary and 
desirable to provide for the service of briefs on the parties to any pro- 
ceeding. The word ‘‘simultaneous’’, in the 6th line of this proposed 
rule, should be eliminated. In view of the fact that service is made 
prior to filing, there is no occasion for a requirement for simultaneous 
service on all parties. 


(BURNETTE) Service is here authorized by delivery in person or 
by first class mail. The thought has occurred to me that this rule should 
be amended to include service by express. The first class charge by mail 
on a two-pound package is 96c. The express charge on the same package 
will be 35c, a difference in the transportation charge of 61e. This dif- 
ference in charge may suggest that service by express should be included 
in this rule. 


(SAN FRANCISCO PRACTITIONERS’ CHAPTER) See cross reference to 
Rule 21 in its criticism of Rule 20(b). 


(voeL) I suggest for consideration that parties filing briefs be not 
required to serve copies on parties who are not actually represented at 
the hearing, unless such parties actually file a brief. In many general 
eases the ‘‘ Parties to the proceeding’’ are extremely numerous, but many 
such parties merely file petition of intervention and never appear further 
in the proceeding. Another consideration in respect to this rule is sug- 
gested. Frequently the brief for the carriers contains a list of numerous 
counsel, sometimes ten or more. I suggest that the last sentence of this 
rule provide that where a brief is signed by more than one practitioner 
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it shall designate which one of those so signing shall receive the copies 
of briefs and that if more than three such practitioners sign a brief, 
such practitioners shall be entitled to not more than an aggregate of 
three copies of briefs, exceptions, etc. thereafter filed, same to be served 
upon the one practitioner designated to be so served. This is suggested 
in an effort to avoid as far as practicable the necessity of printing or 
duplicating an unnecessary number of copies of briefs, exceptions, ete. 


RULE 22 
MOTION TO STRIKE 


(A. A. R. ET AL.) There should be added at the end of this rule. sub- 
stantially the following: 


‘*No party filing such a motion shall be required to respond to 
the pleading to which the motion is directed until 10 days after the 
Commission shall have ruled upon said motion or, in the event the 
motion is granted in whole or in part, until 10 days after the filing 
of any amended or supplemental pleading required by the Commis- 
sion’s ruling.’’ 


(SAN FRANCISCO PRACTITIONERS’ CHAPTER) See cross reference to 
Rule 22 in criticism of Rule 20(b). 


RULE 23 
REPLIES ; TIME FOR FILING 


(A. A. R. ET AL.) This rule provides that within 10 days after serv- 
ice of any pleading any adverse party may file and serve a reply thereto 
except as otherwise provided ‘‘respecting modified procedure (Rule 51) 
and a reply brief when an officer’s report is served (Rule 92).’’ We 
suggest that the quoted language be eliminated. It has the effect of 
unduly restricting the application of the exception. All specific pro- 
visions with respect to time for filing replies in particular instances 
should fall within the exceptions. 


(marRsH) Ten days after service would often be too short a period 
for the preparation of a reply to a pleading served under section 77. 
This has been recognized in a number of orders of the Commission fixing 
the time for filing of pleadings and briefs in such proceedings, allowing 
longer periods. This section might be prefaced with the words ‘‘ Unless 
otherwise provided by the Commission,’’ as the procedure of Rule 20(b) 
for securing an extension of time is unnecessarily cumbersome. Applica- 
tions for short extensions would not seem to require notice to other 
parties and could be granted ex parte. 


(ST. LOUIS PRACTITIONERS’ CHAPTER) This rule should be amended 
to read as follows: 


‘Within twenty days after service of any pleading permitted 
under these rules (except a request for an extension of time) any 
adverse party, etc.’’ 






I. C. C. PRACTITIONERS’ JOURNAL 





(SAN FRANCISCO PRACTITIONERS’ CHAPTER) See cross reference to 
Rule 23 in criticism of Rule 20(b). 


RULE 25 (b) 
CONTENT OF INFORMAL COMPLAINT 


(A. A. R. ET AL.) This proposed rule deals with the contents of an 
informal complaint seeking damages. In the first place, we think that 
the word ‘‘should’’, at the end of line 6 of the rule, should be changed to 
‘‘shall ’’ because the provision is intended to be mandatory. Our second 
suggestion is that the language: ‘‘(7) the nature and amount of injury 
sustained by each claimant’’ should be changed to read as follows: 


**(7) the nature and amount of the injury sustained by each 
claimant and the sections of the act alleged to be violated.’’ 


We think that the suggested modification would be helpful to the Com- 


mission and to the parties in that it would tend to make the informal 
complaint more specific. 


RULE 25 (c) 
SPECIAL-DOCKET PROCEEDINGS 


(ST. LOUIS PRACTITIONERS’ CHAPTER) We suggest that this sub- 
paragraph also provide for the filing of petitions for waiver of the col- 
lection of undercharges which are the subject of a special docket appli- 
cation. The grounds for this suggestion are that in many instances 
charges are outstanding which the Commission has found in previous 
cases were unreasonable, and in respect to which the Commission has 
in the past authorized waiver of collection. As an illustration, there 
_ have been many cases in which the Commission has found that the col- 
lection of reconsignment charges, in addition to the combination of rates 
to and from the point of reconsignment are unreasonable, and yet many 
instances are found in which the tariff still requires the collection of 
such charges. 

RULE 26 (a) 


COPIES OF FORMAL COMPLAINTS 


(IND. CHAMBER OF COMMERCE) See cross reference to Rule 26(a) 
in its criticism of Rule 16. 


RULE 32 (a) 
PRAYER IN FORMAL COMPLAINT 


(IND. CHAMBER OF COMMERCE) It is here proposed to provide that 
complaints must not be broader than those at which complainant’s evi- 
dence is to be directed at the hearing. We feel such proposed rule should 
be modified by substituting the word ‘‘should’’ in lieu of the word 
‘‘must’’. We appreciate and are in full sympathy with the principle 
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that no complaint should be drawn broader than the proof expected to be 
presented, however, the use of the term ‘‘must’’ implies that any com- 
plaint which does not in the final meet with such requirements would be 
forthwith rejected or denied. As a practical matter, it would be impos- 
sible for the Commission or anyone to determine at the time a complaint 
is filed whether it fully complies with this rule and the use of the term 
‘‘must’’ certainly contemplates just that procedure. We think by use 
of the term ‘‘should’’, the rule would be just as strong in its require- 
ment and still leave it in a more practical form. Any practitioner who 
wilfully or wantonly continues and persists in violating the principle of 
the rule certainly may be disciplined by the Commission in such manner 
it considers necessary. We further think that Rule 68, ‘‘Prehearing 
Conference’’ would ferret out the true issues and such as will be proven 
in cases where shot gun allegations are made. By order of such pro- 
cedure, the Commission may readily determine whether Rule 32 has been 
wilfully or wantonly violated. 


RULE 34 
SERVICE OF FORMAL AND CROSS COMPLAINTS 


(BITUMINOUS COAL DIVISION) See request made in closing sentence 
of comment made under Rule 16. 


RULE 35 (c) 
FILING OF ANSWERS 
(a. A. R. ET AL.) This rule should be amended to read as follows: 


‘*(e) Number of copies and time for filing. Answer and 6 
copies thereof for the use of the Commission, shall be filed within 20 
days after the day on which the pleading to which answer is filed 
was served.”’ 


This amendment is deemed necessary because, unless specific pro- 
vision be made for the number of copies of an answer to be filed, Rule 
16 would require the filing of an original and 19 copies; whereas, the 
above provision requiring the filing of 6 copies is consistent with the re- 
quirement of 6 copies of complaints to be filed with the Commission as 
required in proposed Rule 26. 


RULE 36 (a) 
MOTION TO MAKE COMPLAINT MORE DEFINITE AND CERTAIN 
(A. A. R. ET AL.) It is suggested this rule be amended to read: 


‘*(a) As to complaint. Within the time provided for answer- 
ing, a defendant may file a motion that the allegations in the com- 
plaint be made more definite and certain, such motion to point out 
defects complained of and the details desired. No party filing such 
a motion shall be required to answer the complaint until 10 days 
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after the Commission shall have ruled upon said motion or, in the 
event the motion is granted in whole or in part, until 10 days after 


the filing of any amended or supplemental complaint required by 
the Commission’s ruling.’’ 


The reason for this suggestion is obvious. No party should be called 
upon to answer a complaint until it has taken final form. 


(LAROE) I regard the provisions of proposed Rule 36 as a distinct 
step in advance. 


RULE 36 (b) 
ANSWER TO MOTION TO MAKE MORE DEFINITE AND CERTAIN 


(SAN FRANCISCO PRACTITIONERS’ CHAPTER) See cross reference to 
Rule 36(b) in criticism of Rule 20. 


RULE 38 (a) 
APPLICATION FORMS 


(ATLANTIC-GULF 8. S. BUREAU) We request the rules be amended 
to provide: 


‘*1. That applicants for relief from the provisions of selection 
4(1) of the Interstate Commerce Act, as amended, be. required to 
show in all applications that copies thereof have been served upon 
all other carriers (or their agents) subject to section 4(1) which 
compete for the traffic as to which Fourth Section relief is sought. 

**2. That if any carrier or carriers object to the granting of 
any application for Fourth Section relief on the ground that the 
proposed rates or practices would be detrimental to them and sub- 
mit reasonable facts which, on the face of it, support this view the 
Commission will not issue either temporary or permanent relief un- 
til after the objecting carrier or carriers shall have had an oppor- 


tunity to present their views in detail to the Interstate Commerce 
Commission. ’”’ 


By informal conference with members of the Commission’s staff I have 
been advised that following revision in the Rules of Practice it would be 
the purpose of the Commission to prescribe the forms in which various 
applications for relief should be filed and that it would be appropriate 
to provide for the service of applications for relief from the Fourth 
Section in the form prescribed for that purpose. The revised Rules of 
Practice do not contain any provisions corresponding to Rule XVIII of 
the present Rules of Practice, and I presume, therefore, that it is the 
intent of the Commission to supplement the Rules of Practice revision 
with revised forms. The steamship lines are still very much interested 
in the correction of difficulties pointed out in their petition of January 
21st, and I would appreciate your advice, therefore, as to what further 
steps may be anticipated in this respect. 
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(BIDDLE) I should like to submit for your consideration a sugges- 
tion that provision be made in these rules, or in the pertinent forms 
covered thereby, for service upon the Anti-trust Division of this De- 
partment of a copy of applications filed under section 5 of the Inter- 
state Commerce Act. Such provision would enable the Division to more 
effectively coordinate its work in the transportation field with that of 
the Commission. Interventions before the Commission in the future, 
as in the past, will be confined to those cases where the Division be- 
lieves it ean be of service to the Commission in proceedings involving 
questions of substantial public importance having relation to the work of 
the Division. It is for this reason that I submit the above suggestion 
which it seems to me would be as helpful to the Commission as I am sure 
it will be to this Department. 


(MUSENBROCK) See comment under Rule 38(b). 


(SsTIEGLER) The following recommendations are made: (1) That 
when Fourth Section Applications are made by any carrier that in addi- 
tion to the present requirement that the name of the carrier whose com- 
petition it is desired to meet be included in the Fourth Section Applica- 
tion and that the rates, and tariff references of such carrier be also in- 
eluded; (2) That a copy of the said Fourth Section Application be 
served on the water carrier or carriers whose competition it is desired 
to meet at the same time such application is filed; (3) That no tem- 
porary permit be granted before a lapse of 20 days after the serving of 
such a copy on the said competitive carrier; (4) That the said competi- 
tive water carrier shall have a minimum of 15 days during which, if 
they so desire, they can advise the Commission of any errors or mis- 
statements or objections to the said application; and (5) That the Com- 
mission discontinue the practice of granting temporary Fourth Section 
relief wherever there is a substantial objection or an error in the facts 
as outlined by the rail lines and that temporary and permanent relief 
be withheld until hearing is had, in such cases. We also ask that a pub- 
lie hearing be had on this subject at New Orleans. 


RULE 38 (b) 
SERVICE OF APPLICATIONS 


(MUSENBROCK) Rule 38(b) Applications. This rule would cover 
the filing of applications for certificates of public convenience and ne- 
cessity under Part II of the act. The same does not specifically provide 
for service or notice of applications upon competitors. It would seem 
that it should definitely provide for some notice to interested parties 
operating in the territory. Applications have never been served upon 
competitors but merely a form BMC 15 notice. If the proposed rule is 
enacted and even if form BMC 73 is retained in its present verbiage, it is 
doubtful whether due to the wording of paragraph (b) of the proposed 
rule, it would be incumbent upon the applicant to serve notice on form 
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BMC 15. For purposes of clarity, the provision now incorporated in 
form BMC 73 as to service of the application and notice to competitors 
should be expressly incorporated in Rule 38. 


(MUSENBROCK) Paragraph (b) of this rule is subject to the ad- 
ditional criticism as has been the case since the Motor Carrier Act was 
passed, namely, that many times it is impossible for competitors to 
peruse and examine copies of the actual applications because the places 
where they are on file are distantly removed. In South Dakota, for 
instance, applications would be lodged at Pierre with the Public Utilities 
Commission. Although such an application may affect this railroad, our 
closest agency qualified to investigate these matters is at Watertown, 
one hundred and ninety miles distant. (Also see cross references to 
Rule 38 in criticisms of Rules 18, 40(b), and 73.) 


(STIEGLER) See criticism of Rule 38(a). 


RULE 40 (b) 
FILING OF PROTESTS TO APPLICATIONS 
(A. A. R. et al.) It is suggested this rule be amended to read: 


**(b) When filed. Except as otherwise provided in special in- 
structions, a protest shall be filed with the Commission within 30 
days after the date such application is filed, unless the proceeding 
be one respecting which the Commission has issued a notice advising 
the public of the filing of the application. In that event the pro- 
test shall be filed within the time specified in such notice for the 
filing of a protest.’’ 


The above amendment contemplates two changes in the proposed rule. 
In the first place, the clause ‘‘Except as otherwise provided in special 
instructions’’ insures the retention of those periods of time which are 
now provided for in special cases and which are based on the experience 
of the Commission in dealing with such special cases. For example, a 15 
day period is now provided by special instructions in connection with 
security applications under section 20(a). An extension of this period 
might result in serious hardships. The suggestion that the general pro- 
vision of 20 days within which to file protest be extended to 30 days is 
based upon a belief that a lengthening of the time would actually re- 
sult in the filing of fewer protests. While 20 days should be ample for 
an individual or a single carrier to determine whether his or its inter- 
ests are sufficiently affected by an application to require a protest on 
his part, as a matter of practice, these matters are largely handled by 
bureaus and committees acting for all railroads, or large groups of rail- 
roads, and the determination as to whether a protest is desirable is nec- 
essarily not so quickly resolved under these circumstances. 


(MUSENBROCK) The criticism of Rule 38 becomes of added import- 
ance when considered in connection with this rule, as a protest must be 
filed against the application ‘‘within 20 days after the date such appli- 
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cation is filed.’’ Unless competitors are informed of such filing they 
cannot comply with this rule. If interested parties must secure their 
information concerning motor carrier applications through indirect 
means, the time allowed for the filing of protests would in all cases be 
reduced, and in many, their rights totally lost. It is noted that the 
protest filed must be served upon the applicant. There is no reciprocity 
in this, as the practice has been and will be if the new proposed Rule 
38(b) is enacted, that competitor-protestants have never been served 
with copies of the application. Fair dealing would seemingly indicate 
that both parties be treated equally. 


(WIS. MOTOR Ass’N. et al.) If it is the purpose of the Commission 
to require in every instance that a protest be filed in writing within 
twenty days after the date of the filing of any application, in order to 
give a protestant standing and the right to appear and to receive copies 
of orders or other proceedings, we should want to seriously object to this 
particular feature and be heard at a public hearing called for that pur- 
pose or an oral argument. Our reasons are these: In the majority of in- 
stances operators do not advise counsel of the service of a BMC 15 form 
immediately upon its receipt; in fact, most operators rely on (a) the 
American Trucking Associations Watching Service; (b) the notice of 
hearings published in Traffic World; or (c) notice of hearings as they 
appear in Transport Topics. Ordinarily counsel receives a request to 
attend a hearing on behalf of a protestant from three days to a week 
prior to the actual hearing date. Many small operators who do not 
have access to any of the three mediums above mentioned are apprized 
of hearings by talking the matter over at the monthly meeting of the 
Association, at which time they then request that an appearance be en- 
tered for them. We have heard no serious complaint from any source 
as to the present manner of conducting hearings and permitting appear- 
ances, namely, to permit protestants to appear in person or by counsel 
or practitioner at the hearing proper without the necessity of filing any 
written protest or petition for intervention. Commission procedure is 
complicated enough for most of the small operators and we submit that 
if a written protest were required to be filed within 20 days in all cases 
as a condition precedent to a protestant’s appearance, or in the alterna- 
tive a petition for intervention were required, that it would deprive 
many of the operators of their rights because of their unfamiliarity 
with, and lack of foresight in arranging for the proper procedure. The 
Commission files are replete with letters from the parties to this petition 
requesting that applicants be required to file copies of their applica- 
tions with the State of Wisconsin in order that we might have access to 
same for the purpose of checking. So far as we know, the Commission 
has never held that a lack of filing the application with the several 
States involved is jurisdictional. Without this, parties would be at a dis- 
tinct disadvantage, as the BMC 15 form does not indicate sufficiently to 
the receiver the scope and extent of the application and its possible ef- 
fect. Generally speaking, the application requires further check. This 
we deem very important. 
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RULE 40(d) 


WHEN PROTEST TO APPLICATION DISREGARDED 


(MUSENBROCK) This rule is subject to the grave criticism that it 
is in the unregulated discretion of the Commission to ignore any and all 
protests, however valid and substantial, in that the Commission may dis- 
pose of applications for motor certificates without hearings except in 
the few instances where the Commission finds that Congress has specifie- 
ally mandated for hearings. If this paragraph (d) is designed to cover 
only situations arising under sections 1(15), 210(a) and 311, it should 
by apt language so provide in the rule. As at present, the proposed rule 
is too broad. If the Commission is concerned with granting parties the 
full hearing as contemplated by the Morgan case, 304 U. S. 1 (see foot- 
note to proposed Rule 93), the language of this paragraph (d) is not 
happy in that respect. These comments are not directed against the 
rightful exercise of discretion in a proper case, but against the assump- 
tion of broad powers to decide applications with or without hearing in 
any matter not specifically demanded by statute. 


RULE 43 (a) 
I, & S. PROTESTS 


(MINNEAPOLIS PRACTITIONERS’ CHAPTER) A motion was adopted 
favoring the elimination of words in italics below: 


‘‘The protest shall state the grounds in support thereof, indi- 
cate in what respect the protested tariff or schedule is considered to 
be unlawful, and state what protestant offers by way of substitu- 
tion.’’ 


RULE 43 (c) 
SERVICE OF PLEADINGS IN I. & S. PROCEEDINGS 


(GALVESTON C. OF c. et al.) This rule is satisfactory to your peti- 
tioners as far as it goes, but there is no provision requiring a protestant 
to mail copies of protests to other parties definitely known to protestant 
to have an interest in the matter or to be directly affected by protestant’s 
petition for suspension. During the past few years, we have followed 
the practice of mailing a copy of every petition for suspension that we 
have filed with the Commission to others whom we knew to be interested 
in the matter protested, but we have experienced difficulty in obtaining 
copies of protests filed by other parties; in fact, in some instances, the 
protest was directed specifically to rates applying to and from Galves- 
ton, Texas, and involved important rate adjustments. It became so bad 
that, on August 15, 1936, we addressed a complaint to Mr. W. V. Hardie, 
Director, Bureau of Traffic, Interstate Commerce Commission, Wash- 
ington, D. C. While we appreciate the fact that, heretofore, the Rules 
of practice have not required protestants to furnish copies of their pro- 
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tests to other parties known to be affected we feel that Rule 43(c) should 
be made to read as follows: 


(e) Copies, service. Seven copies of each pleading filed under 
this rule must be filed with the Commission and one copy simul- 
taneously served upon the publishing carrier or agent, and copies 
should be served upon all other parties known to protestant to be 
interested in the protested schedule. 


While the above might not fully cure the difficulties we have expe- 
rienced, nevertheless we believe that the addition proposed to be made to 
Rule 43(c) would cause protestants to furnish known interests with 
eopies of their protests. As a matter of fact, the protestant generally 
knows the principal parties that are interested in the schedule of rates 
he is protesting. 


RULE 44 


SERVICE OF INVESTIGATION ORDER; DEFAULT WHERE FAILURE TO COMPLY 


(a. A. RB. et al.) In our opinion this proposed rule should be elim- 
inated entirely. We think that it is thoroughly objectionable and rests 
upon unsound and confused concepts. Such authority as the Commis- 
sion may have in particular cases to include requirements upon re- 
spondents in its order of investigation is necessarily derived from sta- 
tutory provisions. These provisions fix the penalties for failure to com- 
ply with the Commission’s requirements. The proposed rule would 
seek to add a drastic penalty, not provided by the statute—a penalty so 
drastic as to deprive respondents of the right to a hearing. It would 
appear reasonably plain that such a result could not be legally accom- 
plished by any means and certainly there should be no effort to accom- 
plish it in the Commission’s Rules of Practice. 


(CHICAGO PRACTITIONERS’ CHAPTER) This is a new rule and is of 
extremely doubtful validity. An order of investigation, initiating a 
proceeding, ordinarily is made without any hearing. Yet, under this 
rule, if a respondent failed to comply with ‘‘any requirement’’ in such 
an order, regardless of what it was, the rule contemplates that the re- 
spondent shall be deemed in default and to have waived further hearing 
and ‘‘thereafter the investigation may be decided without further pro- 
ceeding.’” The Committee is not familiar with any provision of law 
giving the Commission the right to make any findings except those based 
upon evidence; or with any provision of law authorizing the Commis- 
sion to make an order without adequate findings to support it. 


(ST. LOUIS PRACTITIONERS’ CHAPTER) This rule should be stricken, 
inasmuch as it appears extremely drastic, too general, and unnecessary, 
and in view of the fact that other provisions in the rules appear to af- 
ford adequate protection to the parties. The note appearing at the 
bottom of page 33 itself seems to be sufficient basis for condemnation 
of the rule. 
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RULE 45 (a) 


MODIFIED PROCEDURE 


(A. A. R. et al.) These rules, which provide for compulsory modi- 
fied procedure, should be eliminated and the existing rules relating to 
shortened procedure (Rule X-A(a) to (m)) should be retained. In our 
opinion, the proposed modified procedure would not, in the end, result 
in any saving of time either to the Commission or the parties. On the 
contrary, we believe they would result in a procedure which would be 
more time-consuming and expensive than the ordinary formal procedure. 
The successive steps provided for in the proposed rules would not only 
be productive of delay but would also impose a substantial and unneces- 
sary burden of work on the Commission and upon the parties. Appar- 
ently these rules do not contemplate a hearing as a matter of right. 
(Rule 53(a)). Any procedure which would deny a right to a hearing 
would be in conflict with the the statute and with those principles of pro- 
cedural fair play which have become imbedded in the practice of this 
Commission. In considering the rules relating to modified procedure 
it should be borne in mind that Rules 68 and 69 of the proposed revision 
provide for prehearing conferences. It is not clear that any good pur- 
pose could be accomplished by the modified procedure which could not 
be accomplished by means of prehearing conferences. Existing rules 
concerning shortened procedure have been tested by long experience and 
have been found to serve a very useful purpose. They should not be dis- 
carded. 


(CHICAGO PRACTITIONERS’ CHAPTER) Shortened procedure is omit- 
ted entirely from the proposed rules, and in place thereof, there is pro- 
posed a ‘‘modified procedure.’’ The so-called ‘‘modified procedure’’ is 
not new in Commission practice, as it was outlined and discussed in 
the Commission’s Annual Report for 1924 at page 7. However, it found 
few, if any friends, and has never assumed any importance in the work 
before the Commission. It must be borne in mind that there are in 
constant use (1) informal complaints, (2) special docket applications 
(3) shortened procedure, and (4) formal hearings. The really vital 
and distinctive feature of shortened procedure, that is, the consent of 
the parties, is lacking in the proposed modified procedure, which will 
be instituted by order of the Commission. From 1923 to October 31, 
1941, the Commission suggested for handling under shortened procedure 
7,948 complaints and sub-complaints, or 46 percent of the total filed. 
The parties accepted the shortened procedure method of disposing of 
5,109 complaints, this being approximately 65 percent of those so sug- 
gested and approximately 30 percent of the total formal complaints filed. 
To show that the use of the shortened procedure is not losing favor, 
during the three years 1938 to 1940, inclusive, and the first ten months 
of 1941, the Commission suggested handling under shortened procedure 
446, or approximately 47 percent of the complaints filed ; and the parties 
accepted such procedure for 324 complaints, representing 73 percent of 
those suggested for such handling and about 35 percent of the total 
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formal complaints filed during the period. It is now proposed to sub- 
stitute the modified procedure for the shortened procedure, on the the- 
ory that ‘‘* * * the latter probably would fall into complete disuse if 
modified procedure were adopted.’’ The proposed modified procedure 
may be left in the rules to let it prove its worth if any. Shortened pro- 
cedure should not be disturbed. As shown above, it has been employed 
throughout the years in a large percentage of cases. It is peculiarly a 
development of this Commission and should by all means be retained. 


(FucHS) I am gratified to note the inclusion of the modified pro- 
cedure which will be required in the discretion of the Commission. This 
is a noteworthy development which I hope will result in more econom- 
ical and efficient disposition of many cases. 


(LAROE) Even though there is a possibility of complications grow- 
ing out of the new provisions beginning with Rule 45, I think that they 
are a step in the right direction. Consideration should be given to the 
views of certain parties that the present shortened procedure should be 
retained also. 


(PITTSBURGH PRACTITIONERS’ CHAPTER) Modified procedure (Pro- 
posed Rules 45-54) follows the general scheme of present shortened 
procedure. The essential change is that the procedure (essentially a 
written submission of testimony in lieu of oral hearing) would be in- 
voked by order of the Commission at its discretion, instead of the pres- 
ent rule which is that the Commission may suggest shortened procedure 
to the parties but their consent is necessary. The revised rule would 
preserve the right of oral hearing on application by a party and at 
the Commission’s discretion, for cross-examination or other reason for 
oral hearing. We favor the revised rule, because it falls well within the 
degree of control that the Commission possesses and can exercise in cer- 
tain types of cases to the advantage of itself and litigants, to shorten 
records and reduce expense without sacrifice of full presentation of 
essential facts. 


RULE 45 (c) 
SERVICE OF ORDER REQUIRING MODIFIED PROCEDURE 


(SAN FRANCISCO PRACTITIONERS’ CHAPTER) This rule provides for 
service of the order requiring modified procedure ‘‘as specified in Rule 
34,’’ which rule pertains to the service of complaints upon defendants. 
It would appear that Rule 45(c) should be clarified to provide for ser- 
vice of the order requiring modified procedure upon all parties to the 
proc 


RULE 46 (a) 
MODIFIED PROCEDURE: RELIEF FROM ANSWER RULE 


(ST. LOUIS PRACTITIONERS’ CHAPTER) It is suggested that there shall 
be added to the rule the following: ‘‘ But this shall not afford relief from 
the duty of filing a reply as specified in Rule 49.”’ 
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RULE 51 


MODIFIED PROCEDURE: WHEN PLEADINGS FILED AND SERVED 


(SAN FRANCISCO PRACTITIONERS’ CHAPTER) See cross reference to 
Rule 51 in criticism of Rule 20. 


RULE 52 
MODIFIED PROCEDURE: COPIES OF PLEADINGS 


(SAN FRANCISCO PRACTITIONERS’ CHAPTER) Rule 52 requires filing 
with the Commission of the original and six copies ‘‘of any pleading 
served under modified procedure.’’ Rule 51 provides, in modified pro- 
cedure, for the use of a statement of the evidence relied on by the com- 
plainant and a ‘‘replication.’’ Neither of such documents is included 
in the definition of the term ‘‘pleading’’ in Rule 4(d), yet the intend- 
ment of Rule 52 would seem to embrace them. The ambiguity might be 
clarified by the amendment of Rule 4(d) or Rule 52, or both. 


RULE 55 (a) 
NOTICE OF HEARING 


(a. A. R. et al.) The last sentence of this proposed rule provides 
that notice of hearings will be served upon the parties not less than 10 
days before the hearing, unless otherwise specifically ordered by the 
Commission. We believe this provision should be eliminated. Under 
the existing rules the time for serving notices of hearing is within the 
discretion of the Commission, without suggestion as to any stated 
number of days, and we see no occasion for any change. 


(ST. LOUIS PRACTITIONERS’ CHAPTER) Change the words ten (10) 
days in the next to the last line of paragraph (a) to read forty-five (45) 
days. (See comment following 58(b)). Ten days is wholly insufficient 
time, especially for the carriers who frequently have an itinerary as 
extended as that of the examiners, and cannot possibly attend the hear- 
ing on ten days’ notice. In view of the volume of cases which many of 
the carriers are interested in, it often happens that they cannot give 
consideration to the preparation of the defense in the case until after it 
has actually been sent down for hearing. Furthermore, the forty-five 
days’ notice prior to the date of the hearing is necessary in view of the 
suggestions we made hereinafter relative to the time element in the tak- 
ing of depositions. 


(WEBBER) In very many cases that have come to my attention the 
applicant has failed to appear on the day set for the hearing although 
plenty of opportunity was given for him to notify the Commission if 
anything prevented his attending the hearing. It seems to me most un- 
reasonable that the railroads should be required to send their legal 
representatives and witnesses to a hearing, sometimes at a point distant 
from railroad headquarters, and to waste several hours and then at some 
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future date to be called upon the second time to attend a hearing fixed 
at the convenience of the applicant. It seems to me that the Commission 
should adopt a rule requiring applicants to attend hearings on the dates 
fixed or to notify the Commission and all concerned of their inability 
to attend sufficiently in advance of hearings to avoid the necessity of 
wasting our time. As you know, we frequently move the dismissal of 
the case before the examiner where there has been a failure to appear 
but, of course, the examiner cannot rule on the motion and almost in- 
variably the Commission gives the applicant at least one more oppor- 
tunity to appear. May I suggest that the rule relating to all applica- 
tions read as follows: 


For failure of applicants to appear at a hearing, the Commis- 
sion, upon motion, shall forthwith dismiss the application ; Provided, 
however, that if the applicant files a petition setting forth good 
cause for his failure to appear at the hearing and also good cause 
for not notifying at least two days in advance the other interested 
parties of his inability to appear, then the Commission may, in its 
discretion, restore the application to its docket and again set the 
matter for hearing. 


RULE 55 (c) 


CHANGE OF HEARING ASSIGNMENT 


(A. A. R. et al.) We think this rule should be eliminated. With 
respect to changes in dates and places of hearing before any hearing 
has been held, it is our view that any party sufficiently interested to re- 
ceive notice of the assignment for hearing should also receive notice 
of any changes relating to that assignment without being called 
upon to advise the Commission specifically that he desires to receive 
notice. With respect to notices of further or supplemental hearings the 
present practice of the Commission seems to be satisfactory and to call 
for no new treatment in the Rules of Practice. 


(CHICAGO PRACTITIONERS’ CHAPTER) This rule provides that the 
Commission may confine service of notice of a change of time or place 
assigned for hearing, etc., ‘‘to those only who prior thereto have indi- 
cated to the Commission a desire to be notified, at their own expense if 
telegraphic advice becomes necessary, of any such change or further 
hearing.’’ The basis for an order of the Commission is the record, and 
the reason its decisions have commanded respect, has been the Commis- 
sion’s reputation for granting a full and fair hearing. If this rule is 
applied as it reads, it seems probable that there will be a great deal of 
complaint that various parties have been denied an opportunity to be 
heard, and it is quite likely that, in many cases, orders will or can be set 
aside. 
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RULE 56 (a) 
REQUEST FOR SUBPENA 


(ST. LOUIS PRACTITIONERS’ CHAPTER) The second sentence reading: 
‘*A request for issuance of a subpena other than one duces tecwm may 
be made orally upon the record at a hearing,’’ should be changed to read: 
‘A request for issuance of a subpena other than subpena duces tecum 
may be made orally upon the record at a hearing.”’ 


RULE 56 (b) 
SUBPENA SIGNATURE 


(SAN FRANCISCO PRACTITIONERS’ CHAPTER) This rule would permit 
issuance of a subpena ‘‘only upon signature by the Secretary or a 
member of the Commission.’’ The law, however, provides that the 
subpena may be signed not only by the Secretary or a member of the 
Commission, but also by ‘‘any member of a board in connection with 
the performance of any work, business, or functions referred under this 
section [17] to a board upon which he serves’’ (section 17(3)); and 
section 205(d) gives ‘‘the Commission and the members and examiners 
thereof and joint boards . . . the same power to . . . require by subpena 
the attendance and testimony of witnesses and the production of books, 
papers, tariffs, contracts, agreements, and documents . . . as the Com- 
mission has in a matter arising under Part I.’’ The convenience of 
parties would be served by a rule authorizing subpenas to be signed 
by anyone empowered to do so under the law, and modification of the 
rule accordingly is suggested. 


RULE 56 (d) 
! RETURN OF SUBPENA 


(LAROE) The proposed simplification of the return of subpena 
is most desirable. 


RULE 56 (e) 
WITNESS FEES 


(ST. LOUIS PRACTITIONERS’ CHAPTER) We suggest that the sentence 
be stopped after the word ‘‘taken’’ in the last line, eliminating the 
words, ‘‘At the time the subpena is served.’’ There may be instances 
in which there may be a difference of opinion between the witness and the 
party requesting the subpena as to the amount of fees due the witness 
which might result in the witness not appearing in response to the sub- 
pena. 
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RULE 57 (a) 
DEPOSITIONS 


(CHICAGO PRACTITIONERS’ CHAPTER) The present deposition rules 
sufficiently cover this subject and should not be changed. The pro- 
posed rules are entirely too lengthy and unnecessary. 


(PITTSBURGH PRACTITIONERS’ CHAPTER) Depositions (Proposed 
Rules 57-67) are provided for with greater detail and complexity than 
under the present rules. Our membership has had little occasion to re- 
sort to depositions in order to make up a record; in that limited ex- 
perience, no occasion has appeared for more numerous procedural steps 
or less latitude than the present rules afford. Requirements as to notice 
and multiplicity of moves set up by the proposed rule would prolong 
the time consumed in securing testimony by deposition and accordingly 
open the door to delay abuses. We consider the present rules preferable 
to the rules proposed. 


(SAN FRANCISCO PRACTITIONERS’ CHAPTER) Provision for the taking 
of a deposition only upon order, after petition and reply thereto, would 
seem ill-advised, both for the reason suggested by the members of the 
Commission’s staff and for the further reason that it would leave the rule 
indefinite as to when the taking of depositions will or will not be per- 
mitted. A preferable rule would be one which permits the taking of 
depositions upon notice as a matter of course in certain specified situa- 
tions and in other situations upon order of the Commission, after pe- 
tition and reply, wherein good cause is made to appear. For example, 
depositions might be permitted as a matter of course (1) when the wit- 
ness is a party to the proceeding or an officer, member, agent, or em- 
ployee of a party, (2) when the witness resides more than 500 miles from 
the place of hearing, (3) when the witness is too infirm to attend the 
hearing, (4) when the witness is the only one who can establish facts 
or a fact material to the issues. The proposed rule also seems objection- 
able in leaving it to the Commission to determine whether the deposition 
shall be taken orally or upon written interrogatories. That might bet- 
ter be left to the option of the party proposing to take the deposition. 
(See cross reference to this rule in criticism of Rule 20.) 


RULE 57 (c) 
WHEN DEPOSITION TAKEN 
(ST. LOUIS PRACTITIONERS’ CHAPTER) See cross reference to Rule 
57(¢) in eriticism of Rule 58(b). 
RULE 58 (a) 
PETITION FOR DEPOSITION 


(SAN FRANCISCO PRACTITIONERS’ CHAPTER) This rule requires a pe- 
tition requesting an order to take a deposition to set forth, among other 
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things, ‘‘the specific interrogatories to be asked each witness upon direct 
examination.’’ The corresponding provision in the present rule [XI(c)] 
requires that the notice shall state only ‘‘the subject matter or matters 
concerning which the witness is expected to testify.’’ The proposed re- 
quirement that the petition set forth the specific interrogatories seems 
unnecessarily restrictive. It would appear sufficient to require only a 
statement of the ‘‘subject matter or matters concerning which the wit- 
ness is expected to testify,’’ as at present. 


(ST. LOUIS PRACTITIONERS’ CHAPTER) It is thought that the way this 
rule is now drafted there is in effect no such thing as an oral deposition, 
inasmuch as the rule requires that the petition set forth ‘‘The specific 
interrogatories to be asked each witness upon direct examination.’’ The 
rule should be revised to read as follows: 


‘*A petition requesting an order to take a deposition shall be 
filed with due regard to the time periods specified in Rule 57(c), 
and shall set forth the names and addresses of the witnesses. If 
the deposition is to be taken on oral examination, the petition shall 
state the general nature of the proof to be adduced upon such exam- 
ination ; if the deposition is to be taken on written interrogatories, 
the petition shall be accompanied by the specific interrogatories to 
be asked each witness upon direct examination. Whether the pe- 
titioner desires to take deposition on oral examination, or by writ- 
ten interrogatories, the place where, the time when, and the name 
and office of the officer before whom, and the cause or reason why 
such deposition should be taken shall be set forth in the petition.’’ 


RULE 58 (b) 
DEPOSITIONS: WRITTEN INTERROGATORIES 


(a. A. RB. ET AL.) It is believed that Rules 57 to 67 should be modi- 
fied by the elimination of the provision for the taking of depositions upon 
written interrogatories. The objections to written interrogatories in pro- 
ceedings before the Commission are sufficiently stated as the views of 
the Commission’s staff, on page 44 of the draft of the proposed rules of 
practice. 


(SAN FRANCISCO PRACTITIONERS’ CHAPTER) See cross reference to 
Rule 58(b) in criticism of Rule 20. 


(ST. LOUIS PRACTITIONERS’ CHAPTER) The caption to this paragraph 
should be headed ‘‘Objections’’ and the rule itself should read: ‘‘Ob- 
jections to the issuance of an order to take a deposition shall be filed 
within ten days from the date of the service of a petition for the taking 
of a deposition and shall state the grounds of objection, and whether 
the party filing the reply desires the deposition to be taken on oral ex- 
amination or written interrogatories.’’ Starting with Rule 57(c) no 
deposition shall be taken within ten days of the hearing; Rule 58(b) pro- 
vides that when a petition for an order to take depositions is filed, the 
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other party shall have ten days within which to file objections, and 
under Rule 59(b), if the deposition is to be taken upon written inter- 
rogatories 10 days additional is provided for parties other than the 
petitioner to serve cross interrogatories and five days thereafter for the 
service of redirect interrogatories, so that under these provisions, deposi- 
tions cannot possibly be taken in less than thirty-five (35) days before 
the hearing, and indeed, that would not be time enough because the de- 
position must be written up and sent to the Commission for filing. Ad- 
ditionally, Rule 64 provides that all depositions must be filed not later 
than within five days before the hearing. This must be considered in 
connection with the discussion of the note to Rule 58(b). This makes 
no allowance of time for the Commission to consider whether or not it 
will issue the order, so that at the very minimum, the time provided for 
in Rule 55(a) will have to be made not less than forty-five (45) days, 
instead of ten days. We think this forty-five day allowance is proper if 
the Commission is going to permit objections to a petition requesting an 
order to take a deposition, for the petitioner then should clearly have the 
right to reply to those objections. With reference to the footnote to 
Rule 58(b), we agree that this and Rule 59(b) will either delay the 
hearing of cases or necessitate giving notice of the settings a greater 
length of time in advance than has been customary; but we feel that 
when a petition for an order to take depositions is filed, the opposing 
party should have the right to object thereto, and if he does object there- 
to, we feel that the petitioner should have a right to reply to those ob- 
jections. If these rights are recognized, then, of necessity, notice of the 
hearing must be given at least forty-five (45) days before the date of 
the hearing. 
RULE 60 


DEPOSITIONS : RECORDATION OF TESTIMONY 


(ST. LOUIS PRACTITIONERS’ CHAPTER) This rule, as it is now written, 
requires : ‘‘The officer before whom the deposition is to be taken’’ to see 
to it that the rules of law with reference to the admissibility of evidence, 
the introduction of cumulative evidence, the offering of canned testi- 
mony, and the manner in which exhibits are prepared shall comply with 
the Commission’s Rules of Practice. It strikes us that this rule is wholly 
impracticable. As a general rule, depositions are taken before one (for 
instance—frequently a woman) who knows absolutely nothing about the 
Commission’s rules of evidence or the rules of evidence established by 
courts of law, and it would be wholly impracticable to call upon that 
person to see that these rules are complied with. Furthermore, this rule 
is in conflict with Rule 61(a) which provides that all evidence shall be 
taken subject to any objections. 


RULE 61 (c) 


DEPOSITIONS UPON WRITTEN INTERROGATORIES 


(ST. LOUIS PRACTITIONERS’ CHAPTER) This rule reads ‘‘If the de- 
position is taken on written interrogatories, etc.’’ and should read ‘‘If 
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the deposition is to be taken on written interrogatories.’’ In the last 
sentence it is said that objections ‘‘shall be made within five days after 
service thereof,’’ which we assume to mean five days after service of the 
original interrogatories and cross interrogatories, or the re-direct inter- 
rogatories. If this rule is observed, then there is five days more time 
to be added to our comment on the note to Rule 58(b). 


RULE 62 
DEPONENT’S SIGNATURE OF DEPOSITION 


(ST. LOUIS PRACTITIONERS’ CHAPTER) About the middle of this rule 
it is provided : ‘‘If the deposition is not signed by the witness, the officer 
shall sign it, ete.’’ It should be made clear whether this means that the 
officer shall sign for the witness, or simply that the signature of the 
witness is omitted, and the officer shall certify that his signature was 
waived by the parties, or give the reasons why his signature does not 
appear. 


RULE 65 
NOTICE OF FILING DEPOSITION 


(ST. LOUIS PRACTITIONERS’ CHAPTER) We see no need for requiring 
the party taking the deposition to notify the other party of the filing of 
the deposition. The rule provides that the officer taking the deposition 
shall file it, and in all probability, the party taking the depositions would 
know no more about the date of its filing than the opposing party would, 
and the burden should not be cast upon him to ascertain when it was 
filed, and notify the other party. Furthermore, this might again add 
to the amount of time to be given before the hearing can be held. 


RULE 68 (a) 
PREHEARING CONFERENCES 


(A. A. R. ET AL.) In view of the great amount of discussion of pre- 
hearing conferences in recent years, the fact that the method has been 
used to advantage in court proceedings, and of the suggestion of the 
Attorney General’s Committee on Administrative Procedure that greater 
use of the prehearing conference be made, it seems desirable for the 
Commission to experiment with this method in cases selected by the 
Commission. We agree, however, with the doubts expressed by the Com- 
mission in its 1941 Annual Report, page 20, as to the practicability of 
prehearing conferences in many of the Commission proceedings. The 
latter frequently differ in a marked degree from those before the courts, 
particularly in the number of parties and in the widespread geographical 
distribution of the litigants. Accordingly, it would seem that great care 
should be exercised in selecting cases in which prehearing conferences 
are to be held, in order to avoid unwarranted expense and delay in 
disposing of the cases. 





an = 36 Oe 











APRIL, 1942 683 





(CHICAGO PRACTITIONERS’ CHAPTER) Apparently this is a further 
concession to suggestions by the Attorney General’s Committee, and a 
recognition of the use of such conferences in court proceedings. Its 
purpose is a simplification of the issues by obtaining admissions or 
stipulations limiting the number of witnesses and exchanging exhibits 
and prepared testimony in advance of the hearings. Attention is in- 
vited to the difference between cases in the courts and those before the 
Commission. In addition to the formal complaints which are the subject 
of formal hearings and which correspond in general to the court cases, 
the Commission disposes of a much larger number of cases, or potential 
eases, by means of informal complaints, special docket applications, and 
formal cases handled under shortened procedure. There is the further 
difference that the cases before the Commission, which become the sub- 
ject of formal hearings, ordinarily involve far more parties, with more 
or less varying interests and a far wider geographical range, than do 
eases in court. Here, again, it may be wise to experiment with the pre- 
hearing conferences, but it seems reasonably clear to this Committee that 
extensive use of prehearing conferences will simply result in expense and 
inconvenience for the parties, the practitioners, and the Commission, and 
substantial delay in ultimate disposition of the cases. 


(rucHsS) I am delighted to see the provision for prehearing con- 
ferences, which should contribute to the more economical and efficient 
disposition of many cases. 


(IND. CHAMBER OF COMMERCE) See cross reference to Rule 68(a) 
in criticism of Rule 32. 


(LAROE) In spite of obvious geographical difficulties the proposal 
for prehearing conferences is a distinct forward step in streamlining 
the procedure. If it is to be successful, however, it must not be generally 
used, but confined to the cases where its operation is practical and 
reasonably convenient for the parties. 


(PITTSBURGH PRACTITIONERS’ CHAPTER) Prehearing conferences have 
been held in some few proceedings heretofore; the proposed rule would 
formalize such conferences and give a recognition and impulse to them 
that they now lack. The rule is in harmony with the trend in court 
procedure, to settle before trial those matters of procedure and fact that 
can be agreed upon by the parties and so reduce the subject matter left 
to deal with on oral hearing. Granted that the degree of success with 
that procedure may depend less on the rule covering it than on the 
human element of parties to the conference, still the chances of success 
Panay be improved by adoption of the proposed rule. We therefore 

avor it. 


(SAN FRANCISCO CHAMBER OF COMMERCE) While in sympathy with 
the objective sought through prehearing conferences, and believing that 
they will be generally helpful in expediting the disposition of important 
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proceedings, it is not clear how prehearing conferences would be bene- 
ficial to Pacific Coast parties, particularly if it were necessary for parties 
to travel to Washington or some other eastern point to attend the con- 
ference, and then at some later date again go East for the actual hearing. 
The expense incidental thereto would in most cases be far greater than 
the expense which might be incurred during the time which would other- 
wise be consumed at the hearing. In other words, while several days 
might be saved in hearing time because there had been a prehearing 
conference, the saving incidental thereto would not offset the expense 
incurred in making the extra trip. Where complaint proceedings or 
other proceedings involving only parties in the far West are brought, 
these objections would not pertain, although in such instances the Com- 
mission would be subjected to extra expense unless the prehearing con- 
ferences could be held before an examiner or a joint board representative 
permanently located in this territory. 


(SAN FRANCISCO PRACTITIONERS’ CHAPTER) A previous committee of 
this Chapter, two members of which are now members of this committee, 
on January 22, 1941, made the following report to the Chapter on the 
subject of prehearing procedure: 


‘*It is believed that prehearing procedure would not be effective 
or helpful in the handling of rate cases before the Interstate Com- 
merce Commission, with the exception of cases to be heard in Wash- 
ington, D. C., or at nearby points. Obviously, the presence of a 
commissioner or examiner is necessary in order to give effect to the 
procedure, and it would be far preferable for an examiner whose 
itinerary includes San Francisco, for example, to proceed with the 
regular hearing of the case rather than to follow prehearing pro- 
cedure. The holding of a prehearing in such instances would merely 
inject an additional procedural step, resulting in further delay be- 
fore the Commission. It is suggested, however, that consideration 
be given to the question whether prehearing procedure may not 
properly and advantageously be adopted for application cases origi- 
nating in Washington, D. C., or nearby territory, with a view to 
relief of the burden resting upon the Commission and its staff and 
speeding up of the Commission’s docket generally.’’ 


That report was approved and adopted by the Chapter. It would appear 
that the provision in the proposed Rule 58 for recordation of the action 
taken at the prehearing conference by order or stipulation would obviate 
the necessity for the conference being held before the same officer who 
would conduct the hearing. The proposed prehearing procedure, there- 
fore, would not necessarily involve the delay of which the previous com- 
mittee was apprehensive. Presumably many prehearing conferences 
could be conducted by examiners or joint board representatives per- 
manently stationed in the several districts, and the provision for initia- 
tion of prehearing procedure by the Commission, if wisely employed, 
should operate as a further safeguard against its use in situations where 
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it might delay instead of expedite proceedings. The Committee believes 
that the proposed provisions for prehearing conferences adequately meet 
the objections voiced by the previous committee, that there is reasonable 
possibility the proposed prehearing procedure would be helpful in sim- 
plifying and expediting many proceedings, and that it should be given 
a trial. 


(WIS. MOTOR ASS’N. ET AL.) We should like to interpose a strenuous 
objection to this proposed rule. The comment of Wilbur LaRoe, Jr., in 
the I. C. C. Practitioners Journal, Vol. 9, No. 5, February 14, 1942 issue, 
in part states our objection wherein it is said: ‘‘ Undoubtedly geography 
alone will constitute quite a handicap to the successful operation of the 
prehearing conference plan. The area over which the Commission has 
jurisdiction is far more extensive than that embraced in the average 
ease before the District Courts of the United States.’’ In addition, we 
should like to submit very forcibly the matter of expense and time in- 
volved. In most every instance we believe that a prehearing conference, 
wherein suggestions and writing are employed, will not give to the party 
using that method the full and free opportunity of using the procedure 
as contrasted with those who appear in person. Again, prehearing con- 
ferences are of necessity held some distance from the operator’s place of 
business in many instances, which involves an additional expense. There 
is great possibility of change occurring between the time of the pre- 
hearing conference and the actual trial and in the event of any changes 
occurring a protestant or an applicant might be bound by its submissions 
and stipulations at the prehearing conference. We have in mind sales 
of rights, abandonment of rights, bankruptcies or other things that cause 
a change of condition or matters that investigation develops. In addi- 
tion, many operators are so small that they represent themselves and are 
not skilled enough to employ the prehearing conference technique. We 
are of the sincere and firm conviction that the prehearing conference 
will in nowise speed up the ultimate decision of the matter at issue in- 
sofar as applications are concerned. It may be that in complaint matters 
this technique can be successfully employed and as to that type of case 
we make no comment. We respectfully urge that this matter be given 
the most thorough consideration and treatment at a public hearing or 
oral argument before it is finally approved. 


RULE 68 (c) 
RECORDING RESULTS OF PREHEARING CONFERENCE 


(A. A.R. ETAL.) It is believed that the action taken at a prehearing 
conference should be evidenced by a stipulation of the parties, rather 
than by an order of the Commission. The purpose of a prehearing con- 
ference is to determine what agreements can be reached among the 
parties which will narrow the issues, shorten the hearing, etc., and the 
parties should, therefore, embody in a written instrument such agree- 
ments as may be reached and thus avoid imposing upon the Commission 
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the burden and responsibility of writing orders which might later be 
the subject of controversy. It is suggested, therefore, that Rule 68(c) 
read as follows: 


**(e) Recordation. Action taken at the conference including a 
recitation of the amendments allowed to the pleadings and of the 
agreements made by the parties as to the issues and as to any other 
matters considered, shall be evidenced by a written stipulation as 
to such matters, witnessed by the presiding officer.’’ 


(ST. LOUIS PRACTITIONERS’ CHAPTER) We suggest that the latter 
half of paragraph ‘‘c’’ after the words ‘‘Shall be recorded’’ in the 
fourth and fifth lines be eliminated, and the following be sulistituted: 
‘*Shall be recorded in writing, made a part of the record by the officer 
and be embodied in an appropriate order of the Commission.’’ 


RULE 68 (d) 
OBJECTIONS TO THE RECORD OF THE PREHEARING CONFERENCE 


(ST. LOUIS PRACTITIONERS’ CHAPTER) In view of the suggested cor- 
rection made in Rule 68(c), 68(d) should be eliminated. 


RULE 69 
STIPULATIONS 


(ST. LOUIS PRACTITIONERS’ CHAPTER) This rule should be amended 
by striking out the following, beginning in the second line: ‘‘The parties 
may in the discretion of the officer’’ and substitute therefor, ‘‘The 
parties may.’’ 


RULE 70 
AUTHORITY OF OFFICER 


(CHICAGO PRACTITIONERS’ CHAPTER) At the last annual convention 
of our Association, Commissioner Aitchison referred at some length to 
the time consuming burdens of the Commission, and stated that one way 
to lessen them is for practitioners to prepare and present their case so 
that ‘‘isswes can be pared down to their essentials.’’ This is a very 
important subject. One of the outstanding evils of practice before the 
Commission is the lengthy records and unnecessary cross-examination 
which should be curbed in some manner. While this is a matter largely 
in the discretion of the presiding officer, a special rule can be added re- 
quiring parties to abstain from unnecessary lengthening of the record, 
and requiring the presiding officer to give special attention to this im- 
portant matter by restating the issues, and when necessary in his dis- 
eretion confining the evidence to matters relevant thereto. 
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RULE 71 
APPEARANCES 


(ST. LOUIS PRACTITIONERS’ CHAPTER) In the second sentence, strike 
out : ‘‘By permission of the person presiding at the hearing.’’ 


RULE 72 (a) 
INTERVENTION 


(CHICAGO PRACTITIONERS’ CHAPTER) This rule suggests considerable 
changes. One of these requires an intervener to state whether he sup- 
ports or opposes the relief sought. In many eases, this will be rather 
difficult at the outset of a hearing, as interveners frequently do not wish 
to support either side, and are simply endeavoring to protect their own 
interests. It is very doubtful if the proposed revision is an improvement 
upon the existing rules governing intervention. Incidentally, Rule 73 
provides for an anomalous condition of ‘‘participation without inter- 
vention’’ whereby a person may appear without intervening, and ap- 
parently may take in the proceeding, but does not acquire any very 
definite standing, and ‘‘is not entitled as of right to notice or service of 
pleadings or orders in the proceeding.’’ The present rule has proven 
peculiarly satisfactory in the Commission’s procedure. It should not be 
changed. 


(LAROE) I think that it is definitely undesirable to require, as is 
proposed in Rule 72(a), that an intervener must state whether he sup- 
ports or opposes the relief sought. Often he wishes to do neither. Not 
infrequently he cannot tell, until the evidence develops, how his interest 
will be affected. Sometimes in the very middle of a hearing complainant 
will make a statement which enables the intervener to withdraw entirely. 
In other cases, complainant will make a statement which makes it neces- 
sary for an intervener to do battle although he had planned to be passive. 
What objection is there to the present rule which provides that the 
intervener shall set forth the grounds of his proposed intervention and 
the position and interest of the petitioner, without undue broadening 
of the issues? 


(MINNEAPOLIS PRACTITIONERS’ CHAPTER) The Chapter went on 
record as concurring with the comments of Practitioners’ Committee ap- 
pearing, first paragraph, page 459, ‘‘ICC Practitioners Journal,’’ Feb- 
ruary, 1942, as follows: 


Is it always possible for an intervener to determine in advance which 
side he favors? Does this not sometimes depend on the course of 
the hearing? What is wrong with the present rule, which requires 
a party merely to state his position and interest? Experience shows 
that there are cases in which an intervener partly favors both sides. 


(ST. LOUIS PRACTITIONERS’ CHAPTER) The following addition shall 
be made at the end of paragraph ‘‘a’’: 
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‘*TIn the event the intervener fails to state his position or interest 
in his petition, then the examiner shall require the intervener (or 
interveners) to state definitely what his (or their) position and 
interest is at the conclusion of the complainant’s case on direct.’’ 


RULE 72 (b) 
BROADENING OF ISSUES BY INTERVENERS 


(WIS. MOTOR ASS’N ET AL.) We are not certain as to the extent and 
nature or employment of this proposed rule and are fearful of its appli- 
cation; hence for the time being we should like to request its non- 
inclusion. 

RULE 72 (c) 


TIME FOR FILING INTERVENTION PETITION 


(SAN FRANCISCO PRACTITIONERS’ CHAPTER) See cross reference to 
Rule 72(c) in the criticism of Rule 73. 


RULE 72(d) 
COPIES AND SERVICE OF INTERVENING PETITIONS 


(maRSH) It would seem appropriate to require that copies of a 
petition for leave to intervene tendered at a hearing should be mailed to 
parties not represented at the hearing. Hearings often involve issues 
in which only a part of the parties to the proceeding are concerned. 


RULE 73 
PARTICIPATION WITHOUT INTERVENTION 


(A. A. R. ET AL.) In this rule, which provides for participation in 
proceedings without formal intervention, it is believed the words ‘‘or 
permit’’ should be added after the word ‘‘necessity’’ in the third line 
of this rule, and the words ‘‘for the abandonment of a line of railroad 
or its operation,’’ commencing in the third line, should be stricken. No 
reason is apparent why the rule should be limited to investigation and 
abandonment cases. Also it is thought the concluding sentence of this 
rule should be stricken, because it would seem that anyone being granted 
the right to intervene, and having such interest as to justify such inter- 
vention, is entitled to the same notice or service of pleadings or orders as 
any other party. 


(MO. PUBLIC SERVICE COM.) The last sentence of this rule should be 
eliminated. A person who appears in an investigation proceeding most 
certainly is entitled to notice or service of proceeding or orders in the 


proceeding. 


(MUSENBROCK) This rule is objectionable, as the footnote indicates 
that the former practice in motor carrier cases of participation in hear- 
ings without the filing of written protest or intervention is not to be 
retained. Unless copies of the actual applications in motor carrier cases 
are served on interested parties, they have not in many cases any op- 
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portunity of protesting or intervening until the actual hearing. In the 
past the writer hereof has had many instances where the railroad com- 
pany was interested as a competitor but on whom no notice on form 
BMC 15 was served and of which applications it had no knowledge from 
outside sources of the pendency until the notices of hearing were publish- 
ed in the traffic periodicals. It was only by ability to participate in the 
actual hearing without formal filing of pleadings (and it might be said 
in many instances due to alacrity to whip into shape its opposition on 
short notice) that the rights of the railroad were fairly well represented. 
If this practice is discontinued, coupled with the enactment of Rules 
38(b) and 40, it will be impossible for interested persons to fairly and 
adequately meet applicants on an equal footing. 


(SAN FRANCISCO PRACTITIONERS’ CHAPTER) This rule permits an ap- 
pearance to be entered without the filing of a written petition in inter- 
vention, when no affirmative relief is sought, only in an investigation | 
proceeding and in a proceeding for the issuance of a certificate of con- 
venience and necessity for the abandonment of a line of railroad or its ia 
operation. Rule 72(c) would permit the written petition for leave to 
intervene, required in all other proceedings, to be filed ‘‘prior to or at 
the time the proceeding is called for hearing, but not after except for | 
good cause shown.’’ These rules are consistent with present practice 
under Part I (Rule II(m) (1), (2), (3), (4), and (5)); but they would 
modify the present practice under Part II, pursuant to Rule 3(a) of 
the motor carrier rules, which permits appearances at the hearing with- 
out formal intervention or other pleadings in proceedings upon applica- 
tions under sections 206, 207, 208, 209, 211, 213, and 214. No useful 
purpose appears to be served by requiring the filing of a written petition 
for intervention in all except the limited classes of proceedings men- 
tioned, particularly when the filing is not required until the proceeding 
is called for hearing. The petition is usually of a rather perfunctory 
character and is required to contain nothing which could not equally 
well be stated in the record orally. The petitions, moreover, are rarely 
if ever denied. Instead of extending the requirement for written peti- 
tions in intervention, therefore, it is suggested the requirement be relaxed 
to allow appearances to be made at any hearing without written petition 
when no affirmative relief is sought. The following amendment of the 
proposed Rule 73 is suggested, omissions being indicated by words in 
brackets and additions by italics. 


‘Rule 73. Participation without intervention. 


[In an investigation proceeding and in a proceeding for the 
issuance of a certificate of convenience and necessity for the aban- 
donment of a line of railroad or its operation, but in no other pro- 
ceeding, an] An appearance may be entered at [the] any hearing 
without filing petition in intervention or other pleading; pro- 
VIDED, that no affirmative relief is sought; there is full disclosure 
of the identity of the person or persons in whose behalf the appear- 
ance is to be entered; that the interest of such person in the pro- 
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ceeding and the position intended to be taken are stated; and that 
the contentions will be reasonably pertinent to the issues already 
presented and that any right to broaden them unduly is disclaimed. 
A person who appears pursuant to this rule is not entitled as of 
right to notice or service of pleading or orders in the proceeding.’’ 


(ST. LOUIS PRACTITIONERS’ CHAPTER) We suggest that a period be 
placed after the word ‘‘presented’’ in the second line from the top of 
page 55, and that everything thereafter be eliminated. 


(WIS. MOTOR ASS’N ET AL.) The present method of permitting of 
appearances without protest or intervention, has worked out in practice 
to the satisfaction of the parties hereto and the people that they repre- 
sent. Anything that would cause further expense or trouble would be 
dangerous and violative of their rights, we believe. 


RULE 75 
EVIDENCE: ADMISSIBILITY GENERALLY 


(A. A. R. ET AL.) While this rule properly permits the Commission 
to vary from the strict rules of evidence, it is thought, to preserve the 
fundamental rights of parties before the Commission, the following 
clause should be added to the last sentence of this rule: 


‘*but not in such manner as to deprive any person of his substantial 
rights, including his right of cross-examination.’’ 


(CHICAGO PRACTITIONERS’ CHAPTER) Rules 75 to 87 relate to evi- 
dence. Some of them are the same as, or based upon, the Commission’s 
existing rules, while others are new. On account of the impossibility of 
setting forth all the rules of evidence, and the numerous exceptions and 
qualifications to such rules, there is an element of danger in setting 
forth certain generalizations in the rules, unless the advantage is clear. 
The admission of ‘‘hearsay evidence,’’ over objection may result in 
having an order of the Commission set aside by the courts, thus resulting 
in substantial inconvenience and expense to everyone concerned. In 
practice, a great deal of evidence is introduced in hearings before the 
Commission, which might be challenged on the ground of being hearsay, 
but which none of the parties believes it necessary to object to on that 
ground, either because the evidence is not considered of any consequence, 
it could readily be proved by some other witness, or for some other reason. 
The present rules on this subject, and the practices thereunder, should 
not be changed. The new rules add nothing helpful to the present 
acceptable practice. They embody elements of uncertainty and danger. 


(FucHsS) I have some question about proposed Rule 75, which 
provides that except as specifically provided otherwise, ‘‘all evidence 
which would be admissible under the general statutes of the United 
States, or under the rules of evidence governing proceedings in matters 
not involving trial by jury in the courts of the United States, shall be 
admissible . . . and the Commission reserves the right to relax such rules 
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in any particular proceeding ...’’ The Commission’s previous practice 
in regard to the admissibility of evidence has seemed to me to be ad- 
mirable except insofar as a hampering strictness, induced largely by 
strict court decisions, has existed. The practice with respect to hearsay, 
opinion evidence, and specificity of evidence, together with its justifica- 
tion, is well set forth at pages 241-245 of the report concerning the 
Commission’s procedure which you so helpfully furnished the Attorney 
General’s Committee on Administrative Procedure. It seems to me. that 
the existing practice is not well indicated by proposed Rule 75. It seems, 
rather, that a more strict application of the judicial rules is contem- 
plated, with relaxation only by specific direction of the Commission. If 
this would be the effect of the proposed rule, I think it would be un- 
fortunate and I suggest its modification. Even if it is not intended to 
accomplish greater strictness, I suggest that the wording of the rule be 
modified to avoid the contrary impression, since I fear that at the very 
least the rule in its present form will give rise to a good deal of unneces- 
sary contention over the admissibility of evidence. 


RULE 76 
CUMULATIVE EVIDENCE 


(A. A. RB. ET AL.) It is believed this rule should be revised to read as 
follows : 


‘““The Commission reserves the right to limit the number of 
witnesses who may be heard in behalf of a party to any issue, to 
the end that the introduction of merely cumulative evidence shall 
be avoided.’’ 


The purpose of this revision is to make it clear that the right to limit 
the number of witnesses is confined strictly to cumulative testimony. 


(CHICAGO PRACTITIONERS’ CHAPTER) This rule deals with restrictions 
upon the ‘‘introduction’’ of merely cumulative evidence. The Com- 
mittee considers this desirable, but invites attention to the fact that 
the last clause of the proposed rule does not make clear that the Com- 
mission simply deserves the right to restrict the number of witnesses 
whose evidence would be merely cumulative. 


(ST. LOUIS PRACTITIONERS’ CHAPTER) We think this rule would be 
made clearer if the last two lines were made to read: ‘‘The Commission 
reserves the right to limit the number of witnesses whose testimony may 
be merely cumulative.”’ 


(MO. PUBLIC SERVICE coM.) This rule is entirely too restrictive in 
that the right is reserved to the Commission to limit the number of 
witnesses that may be heard in behalf of the party to any issue. It 
would appear that it is entirely proper for the Commission to limit 
the number of witnesses offering cumulative evidence, but the manner 
in which the rule is worded would not restrict it to cumulative evidence. 
We suggest that the rule be changed to conform with this suggestion. 
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RULE 77 
‘*CANNED’’ TESTIMONY 


(aA. A. R. ET AL.) We think this rule might well be eliminated in 
its entirety. In providing for the use of prepared statements of testi- 
mony, the rule undertakes to deal with a practice the propriety of 
which may vary greatly in different circumstances. The subject is one, 
it is thought, which may well be left to the sound discretion of the pre- 
siding officer. Over a long period no serious difficulty has arisen with 
regard to this subject. 


(CHICAGO PRACTITIONERS’ CHAPTER) The reading of written state- 
ments or questions and answers into the record has long been the practice 
before the Commission and has proved its value by long experience. The 
new rule permits this practice ‘‘with the approval of the presiding of- 
ficer,’’ provided the witness delivers to the officer, the reporter, and to 
one opposing counsel, a copy of such statement. We suggest that at 
least five copies should be available for interested parties so that they 
ean follow closely the rapid introduction of this kind of testimony. 


(SAN FRANCISCO PRACTITIONERS’ CHAPTER) See cross reference to 
Rule 77 in criticism of Rule 18. 


(ST. LOUIS PRACTITIONERS’ CHAPTER) The second word of the last 
sentence, the word ‘‘consent’’ should be ‘‘approval.’’ This rule pro- 
vides that a copy of canned testimony shall be furnished ‘‘to at least 
one opposing counsel.’’ This rule is wholly unjust. Suppose St. Louis, 
Kansas City and Denver were opposing the railroads in a case before 
the Commission, their interests, while one in opposing the railroads, 
might be entirely different as to the relief they seek. Obviously, the 
furnishing of testimony to counsel for one of those interests would be 
of no avail to counsel for the others; on the other hand, supposing ecan- 
ned testimony were offered by a shipper, the Southwestern railroads 
represented by one counsel, Southeastern railroads by another, and 
Trunk lines by still another, the interests of these railroads might be 
entirely different. It is clear that service of copy on counsel of one 
group would not be of much value to counsel of the other groups. 


RULE 79 
BOOK ENTRIES AS EVIDENCE 


(A. A. R. ET AL.) It is believed this rule, which provides in certain 
circumstances for the admissibility of book entries, should be eliminated. 
The proposed rule is one of evidence, not of practice. It seems obvious 
that the Commission cannot, in its rules of practice, summarize the law 
of evidence and specify all the rules with their various modifications. 
It seems undesirable, therefore, to attempt to set forth one of the well- 
known exceptions to the hearsay rule. 
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RULE 81 (a) 
DOCUMENTS IN COMMISSION’S FILES AS EVIDENCE 


(ST. LOUIS PRACTITIONERS’ CHAPTER) We do not feel that this rule 
is just; the last part of the closing sentence: ‘‘But in other respects the 
provisions of rule 80 will apply,’’ should be eliminated, and the fol- 
lowing inserted in lieu thereof: ‘‘Copies of such documents shall be 
furnished to opposing counsel.’’ One of the members of the Committee 
has recently had an experience in attempting to get copies of documents 
in the Commission’s file but the Commission’s supply having been ex- 
hausted, he was requested to pay $11 for photostatic copies. Further- 
more, opposing counsel might desire to cross-examine on the matter so 
referred to; of course, he would not be in position to do so unless he had 
a copy before him. 


RULE 81 (b) 
TARIFFS AND SCHEDULES AS EVIDENCE 


(ST. LOUIS PRACTITIONERS’ CHAPTER) The same objection is made 
to this rule as to Rule 81(a). 


RULE 82 


RECORDS IN OTHER COMMISSION PROCEEDINGS 


(aA. A. R. ET AL.) This proposed rule is intended to provide the 
mechanical means of presenting as evidence in one case portions of a 
record in another case before the Commission ; but it is, of course, under- 
stood that by merely providing for such mechanical means it is not 
intended to make such testimony admissible over the objection, on any 
proper ground, as to its relevancy, materiality or competence. It is 
accordingly suggested that the concluding sentence of this rule be 
amended to read as follows: 


‘* Any such portion so offered, whether in the form of an exhibit or 
by reference, shall be subject to objection as to its competency, 
relevancy or materiality, and shall not be admitted so as to deprive 
a party of a hearing, including the right-of-cross examination.’’ 


(ST. LOUIS PRACTITIONERS’ CHAPTER) The same objection is made 
to this rule as to Rule 81. Unless copies of the matter referred to are 
furnished counsel at the hearing, the opportunity for cross examination 
is lost. The rules should specifically require that such copy be furnished, 
or at least sub-paragraphs (a) and (b) should be eliminated, and refer- 
ence to (a) and (b) should also be eliminated from paragraph (c). 


RULE 84 
RESULTS OF SURVEYS AS EVIDENCE 


(A. A. R. ET AL.) This rule should be eliminated in its entirety. 
Like Rule 79, it seeks to set forth a rule of evidence. It is not desirable 
or practicable to incorporate rules of evidence in rules of practice. Any 
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compilations or summaries of documentary data, ete., now properly ad- 
missible, would be admissible without Rule 84, and certainly compila- 
tions or summaries not so admissible should not be made so by this rule. 


(WIS. MOTOR ASS’N. ET AL.) We should strenuously object to this 
rule because of its violation of the hearsay rule which we deem of salu- 
tary importance to the determination of issues. 


RULE 85 (b) 
REQUIRED INFORMATION IN EXHIBITS 


(ST. LOUIS PRACTITIONERS’ CHAPTER) This rule should be amended 
so as to provide that all exhibits of the character referred to shall ‘‘In- 
dicate the item and page number of the tariff or schedule authority 
therefor, and if distances are shown, must also similarly show the 
authority therefor by item and page number, etc.’’ 


(MINNEAPOLIS PRACTITIONERS’ CHAPTER) That this rule further pro- 
vide that mileage tables which have been used by the Commission in 
their decisions may be made admissible as evidence when proper refer- 
ence is made thereto. 


RULE 85 (c) 
COPIES OF EXHIBITS 


(MARSH) Copies of exhibits should be mailed to parties not repre- 
sented at a hearing or at least the rule should require such copies to be 
be mailed if so directed by the officer conducting the hearing. 


(ST. LOUIS PRACTITIONERS’ CHAPTER) The committee feels that 
copies of exhibits should, in all instances, be furnished to opposing 
counsel, and that the examiner or other officer shall not be authorized 
to direct otherwise. This will necessitate the elimination of the language 
‘Unless the officer shall otherwise direct’’ in the first line, and seventh 
and ninth lines. 


RULE 86 
FILING OF EVIDENCE SUBSEQUENT TO HEARING 


(A. A. R. ET AL.) It is believed that there should be substituted for 
proposed Rule 86 the present Rule XIII (f) and (g) of the Commission, 
which reads as follows: 


**(f) Filing subsequent to hearing. When agreed upon by the 
parties at or after the hearing, the presiding commissioner or exam- 
iner, if he deems advisable, may receive specified documentary evi- 
dence as a part of the record within a time to be fixed by him, but 
which shall expire not less than 10 days before the date fixed for 
filing and serving briefs.’’ 

‘*(g¢) Documents not received after hearing. Except as above 
provided, or as may be expressly permitted in particular instances, 
the commission will not receive in evidence or consider as part of 
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the record any documents, letters, or other writings submitted for 
consideration in connection with the proceeding after the close of 
the testimony and will return the same to the sender.’’ 


The present rule has worked satisfactorily in enabling the Commission 
to make adequate records. The proposed rule would undertake to give 
power to a hearing officer to require the production of evidence sub- 
sequent to a hearing. This might result in the denial of the right of 
cross-examination. Moreover, it would seem to give the examiner power 
for which there is no justification in the statute. 


RULE 88 
FORM OF REPARATION STATEMENT 


(MINNEAPOLIS PRACTITIONERS’ CHAPTER) That this form be drawn 
so as to provide for the possibility that less-than-carload shipments may 
be involved in reparation. It was suggested that this be accomplished, 
possibly, by adding a column captioned ‘‘Pro No.’’ either immediately 
following the second column showing date of delivery, or following the 
column showing the destination. 


RULE 90 (b) 
CORRECTION OF TRANSCRIPT 


(SAN FRANCISCO PRACTITIONERS’ CHAPTER) See cross reference to 
Rule 90(b) in criticism of Rule 20. 


RULE 90 (c) 
NO FREE COPIES OF TRANSCRIPT 


(CHATTANOOGA MFGRS. ASS’N.) It seems this provision will bar a 
number of small shippers from going before the Commission to secure 
relief. As you know, some of these transcripts cost around $100. Under 
the proposal, small shippers will hesitate to go before the Commission if 
they have to pay from $100 to $150 for a copy of the record in order 
for them to be able to write a brief in the case. It therefore seems that 
this is a rather drastic change in the Rules of Practice, and the furnish- 
ing of free copies of transcripts in cases handled before the Interstate 
Commerce Commission should be continued. Freight rates and charges 
are of vital importance to shippers and consumers and in my opinion the 
Federal Government should provide a free copy of the transcripts, be- 
cause cases before the Interstate Commerce Commission are entirely 
different from cases before other Federal agencies. 


(FucHsS) This rule reflects a tendency which I deplore, although 
it may be justified by budgetary considerations. I should prefer to see 
a general practice of furnishing free copies of transcripts, or portions of 
transcripts to parties having real need of them. If that can not be done, 
I hope that at least copies will be made accessible in regional offices to 
the parties to any proceeding and that parties will be permitted to limit 
their purchases to such portions of transcripts as may be necessary for 











696 1. C. C. PRACTITIONERS’ JOURNAL 





their purposes. The footnote to Rule 90(c) gives an erroneous impres- 
sion. Many shippers, small motor carriers, and the like are, I should 
suppose, not in a position to purchase expensive transcripts. 


(SAN FRANCISCO PRACTITIONERS’ CHAPTER) The termination, thus 
proposed, of the present practice of supplying a free copy of the tran- 
script in investigation-and-suspension and in complaint-and-answer cases 
is perhaps of sufficient interest to the Chapter to merit mention. No 
good ground is apparent for objecting to the proposed discontinuance of 
the practice. 


(voc) The change is a step in the wrong direction. The explana- 
tion of the purpose of this rule provided by the footnote does not, in 
my opinion, justify the change. The ‘‘Poor Man’s”’ interests should 
still be entitled to the protection of the Commission, notwithstanding 
contrary policies unfortunately adopted by other governmental agencies. 
Briefs, if they are to be of use to the Commission, should contain ap- 
propriate references to the pages of the transcript. Frequently the 
transcripts do not correspond with the memory of the parties as to what 
was actually said at the hearing, and parties preparing briefs require 
the benefit of a copy of the transcript. In many cases, what is filed as 
a simple complaint case, becomes a very involved proceeding by reason 
of interventions or by reason of the nature of defenses interposed. The 
expense of a transcript in such cases becomes prohibitive upon the ‘‘ Poor 
Man’”’ complainant. I hope the Commission will reconsider this matter. 


RULE 91 (a) 
DUE DATE OF BRIEFS 


(IND. CHAMBER OF COMMERCE) Here it is proposed to provide that 
the due date of each brief shall appear on its front cover or title page. 
We take no exception to the rule except it should provide that briefs 
shall show the due date, or should the original due date be extended, 
then the brief may show either original due date or the extended due 
date. Frequently, one party may be diligent and forehanded in pre- 
paring and printing his brief before the original due date is extended 
and indeed such party should not be required to reprint the cover page 
of his brief to show the extended date and should be permitted to file 
his brief showing the original due date, and if necessary, transmit with 
letter giving advice with respect to the extended due date. 


RULE 91 (d) 
ABSTRACT OF EVIDENCE 


(A. A.R. ET AL.) In practice there is no uniformity with regard to 
including abstracts in the briefs. Both the present and the proposed 
rules suggest that a brief ‘‘should’’ contain an abstract of the evidence 
relied upon by the party filing it. Generally, or in many cases, it is 
preferable from every standpoint not to include in the brief a separate 
abstract of evidence but, instead, to make appropriate record references 
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in connection with the statement of facts and the argument. It would 
seem that the rule might well be revised to recognize actual practice, 
which could be done by adding the following sentence to paragraph (d) : 


‘*In the event the party elects not to include a separate abstract in 
his brief, he must give specific reference to the portions of the record, 
whether transcript or exhibit, relied upon in support of the respec- 
tive statements of fact made throughout the brief.’’ 


(CHICAGO PRACTITIONERS’ CHAPTER) In practice, this rule has been 
quite generally disregarded. To insist upon it would substantially in- 
erease the size of briefs without, apparently, any particular advantage to 
the Commission or the parties. Our recommendation is to add a sentence 
at the end of paragraph (d) to the effect that, if the party elects not to 
include the separate abstract of evidence relied upon, any statements of 
fact throughout the brief must indicate specifically by page reference 
the portion of the record relied upon. 


(MINNEAPOLIS PRACTITIONERS’ CHAPTER) The Chapter, also adopted 
a motion to support the Practitioners’ Committee’s finding recommend- 
ing in lieu of Rule 91(d) the following : 


‘“Where reference is made in a brief to evidence of record, there 
should be appropriate reference to the page of the transcript or to the 
exhibit. (See second paragraph, page 460, I. C. C. Practitioners’ 
Journal, February, 1942). 


RULE 91 (f) 
REPRODUCTION OF EXHIBITS IN BRIEFS 


(maRsSH) The permission extended by this rule to reproduce ex- 
hibits in briefs might be subject to considerable abuse. Possibly this 
permission should only be granted on application in writing to the pre- 
siding officer or division. 


RULE 92 
BRIEFS IN ‘‘ PROPOSED REPORT’’ CASES 


(CONSOLIDATED FREIGHTWAYS) The proposed would keep alive the 
present practice calling for concurrent briefs in proposed report cases 
and, it is presumed, would leave unchanged Rule 14 of the Commission’s 
special rules governing meetings and procedure of joint boards under 
section 205 of the Motor Carrier Act, 1935, adopted January 22, 1937, 
which also prohibits reply briefs. The following informal comment and 
criticism is devoted solely to questioning the propriety and utility of 
such practice. The purpose of this rule, to my knowledge, has never 
been exposed in any of the reported cases. It apparently has no judicial 
parentage. It is probable that it was intended as a means of conserving 
the Commission’s time, and it may at one time have served that purpose, 
but it is my conviction that it now has no virtue or utility whatsoever. 
Rather, it delays the disposition of cases, invites error and injustice, 
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and, in practice, it is inviting abuse of the rules of ethics which have 
been prescribed for our practitioners. The mechanics of these ‘‘pro- 
posed report’’ or ‘‘joint board’’ cases do not differ materially from any 
other type of proceeding. Each side introduces evidence of the ulti- 
mate facts which it wishes to establish. Each is making a written rec- 
ord upon which to base argument. In most instances the argument will 
be presented by brief. Knowing this, a practitioner ordinarily does not, 
as the case unfolds, exert himself to impress the examiner or joint board 
with his theories of the law. He is entitled to assume that his opponent 
knows how to make his own case and also that the examiner or joint 
board will not be influenced by ‘‘propaganda”’ sprinkled into the record 
along with the evidence. Most records close, therefore, without any ar- 
gument, and without it, no examiner or board can know just what theory 
a party entertains. What is the object behind the rule allowing only 
concurrent initial briefs and prohibiting replies in a situation like this? 
It is the equivalent of inviting the attorneys, one at a time, into the 
judge’s chamber to argue their views. Does it hasten or retard the dis- 
position of a case to deprive the judge of the benefits of a reply by the 
one person who is fully qualified to point out error in the argument of 
the other side? Without such assistance the conscientious examiner must 
master both sides of the case and answer both briefs. He must himself 
check the statements of fact and the applicability of all citations of law. 
Nowhere in judicial history can I find a parallel for this rule. The fun- 
damental requirements of judicial process have always afforded a rea- 
sonable opportunity to know the claims of opposing parties and to meet 
them. In the usual case under this rule the first disclosure of a party’s 
theory of the law will appear in his initial brief. No court has ever 
assumed to rule without the benefit of full argument, and an initial 
brief, standing unanswered, is nothing more than an essay. No time 
can be saved by denying the opportunity to meet an opponent’s state- 
ment of the facts or of his theory of the law. The truth is that this 
rule wastes time by clouding the issues. Experienced practitioners 
learn that, with no chance to reply, they must try to anticipate every 
possible argument by their opponents. This makes for a cumbersome 
brief. Under a rule allowing a reply they could ‘‘go for the jugular 
vein’’ and meet additional issues when and if they arise. In practical 
operation the present rule invites misstatements of fact and departures 
from the record. The remedy of a motion to strike exists only in the 
textbooks. The Commission apparently has unbounded confidence that 
its examiners will not be diverted or swayed by such departures or mis- 
statements, for I have tried motions to strike against flagrant abuses un- 
der both situations and they were categorically denied. In these cases 
the examiners were seriously misled, indicating that they had no knowl- 
edge of the motions. A rule allowing a reply would have kept the re- 
port on the record in the one instance and avoided serious deception in 
the other. The chances are that the departures and misstatements would 
not have been in the initial briefs were it not for the rule forbidding a 
reply. As I understand it, a practitioner before the Commission stands 
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in the same relationship as an attorney to a court of law. It is his duty 
to assist the Commission in the development of the evidence and the 
law. Our courts lean heavily upon this assistance, relying upon the at- 
torneys to check the citations of their opponents and their statement of 
the evidence. Should the practice be otherwise in Commission cases? 
The present rule, forbidding replies, rejects any such assistance to exam- 
iners or joint boards laboring upon proposed report cases. I am certain 
that their output would be improved by the adoption of a rule inviting 
reply briefs and that much time would be saved, both for the examiners 
and joint boards, and also for the reviewers above. Better reports would 
be written and fewer exceptions would be taken. 


RULE 93 
BRIEFS IN ‘‘NO PROPOSED REPORT’’ CASES 


(marsH) The periods of fifteen days and ten days respectively 
after ‘‘the dates fixed for the filing’’ of the opposing briefs seem unduly 
short. Often briefs are printed in cities away from Washington and 
copies mailed to counsel in other cities are not received for several days. 
It would seem that the periods should be lengthened and that they 
should run not from the date fixed for filing, but the date of service of 
the opposing brief as in the case of service of replies to pleadings under 
Rule 23. 


(MUSENBROCK) See cross reference to Rule 93 in criticism of Rule 
40(d). 


(SAN FRANCISCO PRACTITIONERS’ CHAPTER) See cross reference to 
Rule 93 in criticism of Rule 20. 


RULE 95 
OFFICER’S REPORT 


(ST. LOUIS PRACTITIONERS’ CHAPTER) The Committee feels that pro- 
vision shall be made requiring an examiner or other officer to make the 
same kind of a report that the Commission is required to make under 
the decisions of the Supreme Court. 


RULE 96 (b) 
TIME FOR FILING EXCEPTIONS 


(SAN FRANCISCO PRACTITIONERS’ CHAPTER) See cross reference to 
Rule 96(b) in criticism of Rule 20. 


RULE 96 (d) 
REPLIES TO EXCEPTIONS 
(marsH) Same comment as to Rule 93. 


(SAN FRANCISCO PRACTITIONERS’ CHAPTER) See cross reference to 
Rule 96(d) in criticism of Rule 20. 
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RULE 97 (a) 
EFFECT OF EXCEPTIONS OR ABSENCE THEREOF UPON RECOMMENDED ORDERS 


(FucHS) It is not clear to me whether the use of recommended or- 
ders, which become Commission orders if exceptions are not filed to them, 
which is provided for in Rule 97(a), will extend beyond motor carrier 
eases or not. My knowledge on this point may not be accurate, but I 
am under the impression that this procedure does not at present obtain 
in other classes of cases. Its extensions seem to me to be desirable and 
I hope both that the regulation is of general application and that the in- 
dicated procedure will be used to a considerable extent. 


RULE 98 (a) 
ORAL ARGUMENT 


(aA. A. RB. et al.) This rule deals with oral argument before the 
Commission. Paragraph (a) requires a petition, which presumably 
must be served upon the parties and which will prove unduly burden- 
some both to the Commission and to the parties. This paragraph appears 
to serve no useful purpose, and should be eliminated. Rule 98 would 
be more satisfactory if paragraph (a) were eliminated; if proposed 
paragraph (b) were amended by striking out the words ‘‘(b) Request 
for Time Allotment’’; and if the first sentence of proposed paragraph 
(b) were amended so as to read as follows: 


‘‘Except as provided in Rule 88, requests for oral argument 
shall be made at the hearing upon the conclusion of the introduc- 
tion of evidence, or in writing within 10 days thereafter, or in any 
brief, reply brief, exceptions or reply to exceptions which may be 
filed. If the request is granted, a notice will be served by the Com- 
mission upon the parties, setting the date for the oral argument.’’ 


(CHICAGO PRACTITIONERS’ CHAPTER) This rule provides that a re- 
quest for oral argument must be made by petition. The Committee 
knows of no reason for changing the present practice, which has worked 
out very satisfactorily to all parties concerned. The new rule should 
not be adopted. 


(LAROE) This rule provides that request for oral argument must 
be made by petition. The reason for this formality is not clear. There 
is almost unanimous feeling among practitioners that the present system 
is better. 


(MARSH) In section 77 proceedings it has been customary for 
parties desiring oral argument to include requests therefor in their 
briefs which are required to be filed with the Commission and served 
on all parties. Could not a special petition for oral argument be dis- 
pensed with where such a request has already been made on brief? 
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(MINNEAPOLIS PRACTITIONERS’ CHAPTER) The Chapter went on 
record that the Commission’s proposed Rule 98(a) be stricken and 
that the present rule be retained. 


(ST. LOUIS PRACTITIONERS’ CHAPTER) The Committee feels that this 
rule should be made to read in accord with the present practice, i. e., 
if oral argument is desired in a proposed report case, there shall be a 
request for oral argument in black face type in the closing paragraph 
of the exceptions. In other than proposed report cases a request for 
oral argument shall be made on the record at the close of the hearing, 
or in black face type at the close of the brief. The Committee suggests 
that a sub-paragraph (c) be added to this rule to provide that the Com- 
mission shall allot the time of all parties for oral argument not less 
than five days before the argument; that no party shall thereafter be 
allotted time which would interfere with the time already allotted. 


RULE 101 
RECONSIDERATION AS A MATTER OF RIGHT 
(marsH) Should not the period of twenty days be measured from 
the date of service or notification to the parties that a recommended or- 
der has become an order of the Commission, and should not some pro- 
vision be made for filing of briefs with the Commission in support of 
the petition for consideration ? 
RULE 102 (b) 
INTERVENTION BY STRANGER TO RECORD 


(MINNEAPOLIS PRACTITIONERS’ CHAPTER) The Chapter, also, went 
on record that no action be taken with respect to the following comments 
of the Practitioners’ Committee printed on page 459, last paragraph, of 
the Practitioners’ Journal for February, 1942; which reads: 


‘‘Intervention at a late stage is possible now, for good cause 
shown. Is it wise to make it easier for late comers to get in? Why 
should late comers be affirmatively encouraged as in this rule?’’ 


RULE 102 (e) 
PETITIONS FOR RECONSIDERATION 
(marsH) Same comment as on Rule 101 with reference to briefs. 
RULE 102 (f) 
TIME FOR FILING PETITION FOR RECONSIDERATION 


(MARSH) It is not clear whether the sixty-day limitation prescribed 
by this rule is intended to apply only to proceedings involving an award 
of damages or to all petitions filed under Rule 102. Presumably the for- 
mer is intended and, if so, the rule should be more clearly expressed. 
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IND. CHAMBER OF COMMERCE—Messrs. B. M. Angell, F. A. Doebber, 
Freeman Bradford, H. A. Hollopeter, and H. V. Scott on behalf 
of the Traffic Council of the Indiana State Chamber of Commerce. 


LAROE—Mr. Wilbur LaRoe, Investment Building, Washington, D. C. 
mMARSH—Mr. John B. Marsh, 20 Exchange Place, New York, N. Y. 
MCCOLLESTER—Mr. Parker McCollester, 25 Broadway, New York, N. Y. 


MINNEAPOLIS PRACTITIONERS’ CHAPTER—Mr. W. H. Kessel, Secretary, 710 
Foshay Tower, Minneapolis, Minn. 
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MO. PUBLIC SERVICE com.—Mr. W. A. Weeks, Chief Rate Expert, Public 
Service Commission, Jefferson City, Mo. 


MUSENBROCK—Mr. Richard Musenbrock, General Attorney, Minneapolis 
& St. Louis Railroad Company, Minneapolis, Minn. 


NORTH PAC. MILLERS’ ass’N.—Mr. R. D. Lytle, Traffic Manager, North 
Pacific Millers’ Association, Lewis Building, Portland, Oregon. 


PITTSBURGH PRACTITIONERS’ CHAPTER—Messrs. Wm. W. Collin, Jr., M. 
C. Richards, P. H. Yorke, and T. J. McLaughlin, 938 Frick Build- 
ing, Pittsburgh, Pa. 


SAINT LOUIS PRACTITIONERS’ CHAPTER—Messrs. R. K. Keas, Toll Ware, 
E. A. Haid, W. E. Rosenbaum, Carl Giessow, and John Ryan, 1317 
Arcade Building, St. Louis, Mo. 


SAN FRANCISCO C. OF c.—Walter A. Rohde, Secretary, Chamber of Com- 
merce, San Francisco, Calif. 


SAN FRANCISCO PRACTITIONERS’ CHAPTER—J. B. Costello, Secretary-Treas- 
urer of the Region Chapter, 180 New Montgomery Street, San 
Francisco, Calif., and Messrs. E. M. Berol, L. N. Bradshaw, I. F. 
Lyons, E. A. Read, and Scott Elder, committee, of the San Fran- 
cisco Chapter. 


SOUTHERN CALIF. PRACTITIONERS’ CHAPTER—H. R. Brashear, 1157 South 
Broadway, Los Angeles, Calif. 


STIEGLER—Mr. Rene A. Stiegler 323 Magazine Street, New Orleans, La. 
voeL—Mr. A. L. Vogl, Patterson Building, Denver, Colo. 


WEBBER—Mr. Charles R. Webber, General Attorney, Baltimore & Ohio 
Railroad Company, Baltimore, Md. 


WIS. MOTOR Ass’N. et al.— Glenn W. Stephens, Madison, Wis., for himself 
and Wisconsin Motor Carriers Association. 































Use by Non-Lawyer Practitioner of 
Title “Attorney.” 


Among the amendments of the Commission’s Rules of Practice, 
which have been proposed in connection with the general revision now 
under consideration, is one reading as follows: 


‘*Admission of a person not an attorney at law to practice before 
the Commission shall not authorize him to practice as an attorney 
at law or to hold himself out as qualified so to practice.’’ 


On account of the manifest importance of such an amendment, and 
ip view of the Association’s prior action with respect to the standing 
of Class B practitioners, it was deemed advisable that it be considered 
by the Executive Committee of the Association. A special meeting of 
the Committee was therefore called and held in Baltimore on April 7, 
at which the amendment and the Association’s attitude toward it were 
fully discussed. 

The conclusions of the Executive Committee are embodied in a 
resolution adopted at the meeting, which the President was directed to 
transmit to Acting Chairman of the Commission, Clyde B. Aitchison, Esq. 
For the information of members of the Association, the resolution and 
letter of transmittal follow. 


RESOLUTION ADOPTED AT SPECIAL MEETING OF THE EXECUTIVE 
COMMITTEE OF THE ASSOCIATION OF INTERSTATE COMMERCE 
COMMISSION PRACTITIONERS APRIL 7, 1942. 





On motion made by Mr. H. D. Driscoll, seconded by Mr. M. P. Bau- 
man, it was 

RESOLVED, That the Executive Committee, on behalf of the Asso- 
ciation, opposes the amendment of the Rules of Practice with respect to 
non-lawyer practitioners proposed by Julius Henry Cohen, Esquire, and, 
in the event the Commission shall deem any amendment of its Rules 
in this respect advisable recommends that the following substitute be 
adopted by the Commission : 


‘*No person admitted to practice under Rule I-B, paragraph 
2(b) [proposed Rule 8(c)] shall use the title ‘attorney’ or ‘coun- 
sel’ but shall use the title ‘traffic manager,’ ‘practitioner before the 
I. C. C.’ ‘Registered practitioner,’ or other appropriate title or 
designation.’’ 


RESOLVED FURTHER, That if the Commission shall assign the forego- 
ing amendment for oral argument, the President is authorized to re- 
quest Elmer A. Smith, Esquire, or other suitable counsel, to represent 
the Association at such argument. 


—704— 












tice, 
now 


fore 
ney 


and 
ling 
red 
r of 
l 7, 
rere 


n @ 
| to 
sq. 
and 








APRIL, 1942 





April 8, 1942. 


Honorable Clyde B. Aitchison, 
Interstate Commerce Commission, 
Washington, D. C. 


Dear Mr. Aitchison: 


At a special meeting yesterday of the Executive Committee of the 
Association of Interstate Commerce Commission Practitioners consider- 
ation was given to the following proposed amendment of the Commis- 
sion’s Rules of Practice: 


‘* Admission of a person not an attorney at law to practice be- 
fore the Commission shall not authorize him to practice as an at- 
torney at law or to hold himself out as qualified so to practice.’’ 


After full discussion of the matter a resolution was unanimously 
adopted, of which, pursuant to its direction, I respectfully transmit 
herewith to the Commission a copy for its consideration in connection 
with the proposed amendment. 

It is the view of the Executive Committee that, although the ex- 
isting rules respecting the status of non-lawyer practitioners have not 
proved to be inadequate in practice, it would be appropriate to embody 
in the Commission’s revised rules the amendment included in the res- 
olution. 

In making the foregoing recommendations on behalf of the Asso- 
ciation, the Executive Committee has acted within its powers and in 
furtherance of the general policy of the Association with respect to 
non-lawyer practitioners, as expressed by the Association’s members in 
prior annual conventions. 


Very truly yours, 
(Signed) E. H. Buresss, President. 





Change in Date of Annual Convention 


The Executive Committee of the Association of Practitioners has 
found it necessary to make a slight change in the date of the Annual 
Convention as announced in the February issue of the Journal. Instead 
of October 8 and 9, the Convention will be held on September 24 and 25, 
1942, in the Palmer House, Chicago. 

This change in date is equally appropriate for the attainment of the 
purpose to which the Convention will be dedicated, and the arrangements 
in honor of the Acting Chairman of the Interstate Commerce Commis- 
sion, Clyde B. Aitchison, Esq., will be carried out as previously an- 
nounced. 








Office of Defense Transportation 


Orders | and I! Released 


The Office of Defense Transportation recently issued its initial or- 
der, General Order No. 1—Merchandise Traffic, followed by General 
Order No. 2 dealing with substitution of motor vehicles for rail passen- 
ger service. General Order No. 1, which becomes effective May 1, pre- 
scribes new minimum weight limits for loading freight cars with less- 
than-carload civilian freight, and fixes a minimum weight of six tons 
effective May 1, which minimum will be increased to eight tons per car on 
July 1 and ten tons per car on September 1. The carriers, including 
both common and contract carriers by railroad, motor vehicle, and inland 
waterway, also freight forwarders, were directed to formulate plans for 
handling merchandise under the order by any of the six following 
methods : 

1. Through establishment by individual carriers of regular sailing 
days on merchandise car lines; 

2. Through establishment by competing carriers of alternate car 
sailing days; 

3. Through agreement between carriers to exchange their merchan- 
dise traffic movements ; 

4. Through formation by two or more carriers of a pool of mer- 
chandise traffic or revenue; 

5. Through arrangements for joint loading or joint operation of 
merchandise service, or 

6. Through appointment by any carrier or group of carriers of 
agents to handle their merchandise traffic and provide coordination. 

Exempted from the weight limits are refrigerator cars which are 
loaded in the direction of their normal empty movement, other cars 
which cannot be interchanged with other carriers because of construc- 
tion or design and cars containing perishables, explosives or dangerous 
articles. 

General Order No. 2 directs that no railroad or bus carrier after 
April 1, 1942, shall substitute a bus or buses for any vehicle theretofore 
operated on rails over any existing line or route of such carrier by rail- 
road, unless authorized to do so by the Office of Defense Transportation. 





Combination of Local Deliveries 


Advice and assistance will be given to local business enterprises 
seeking to readjust local delivery services as a means of conserving trucks, 
tires, and other equipment and materials, the Office of Defense Transpor- 
tation announced on March 12th. 

Effective immediately, proposed plans for pooling deliveries, curtail- 
ing services, or other joint action may be submitted to the ODT for con- 
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sideration and approval. Under an arrangement worked out by the 
ODT and the Department of Justice, the ODT will submit all such plans 
to the Department for clearance as to their legality under the antitrust 
laws. 

Pending the establishment of field offices by the ODT, proposed 
plans should be submitted in written form to John L. Rogers, Director, 
Division of Motor Transport, Office of Defense Transportation, Wash- 
ington, D. C. 





Position of O. D. T. with Respect to Transportation Rates 


To prevent misunderstanding as to the position of the Office of De- 
fense Transportation with respect to transportation rate adjustments, 
Joseph B. Eastman, Director of Defense Transportation, issued the fol- 
lowing statement : 

‘‘The function of the Division of Rates of the Office of Defense 
Transportation is to see that rates are established via the various car- 
riers which will expedite the free flow of commodities necessary to the 
war effort. Because war conditions have caused dislocations in normal 
traffic movements, it is and will continue to be necessary to negotiate 
certain rates for particular movements. In such instances it may at 
times be necessary to request reductions in existing rates. 

‘“Dr. G. Lloyd Wilson, Director of the Division of Rates of the ODT, 
has requested rail carriers to consider adjustments in rates on crude 
sulphur shipped to eastern port cities. Crude sulphur formerly moved 
via coastwise steamship lines, but much of this traffic now moves by rail 
and at much higher rates. 

‘*Similarly, Dr. Wilson has requested that rates be adjusted down- 
ward on transcontinental movements of lumber as well as on movements 
of cement from northern producing points to South Atlantic and Gulf 
ports for export. 

**In current negotiations with the carriers, the ODT has requested 
the carriers to refrain from increasing the transcontinental westbound 
rates on iron and steel articles and to waive the increases recently au- 
thorized by the Interstate Commerce Commission on iron and steel 
scrap, since an increase in the rate on this essential war material might 
have the effect of reducing the available supply. 

‘‘Dr. Wilson requested that increases on sulphur, lumber, and ce- 
ment not be made pending the presentation of a formal request for ad- 
justments in these rates. 

“*These specific proposals to adjust rates have been made by the 
ODT to the Joint Interterritorial Railroad Committee set up at the time 
of the hearings before the I. C. C. on the railroads’ proposal for a gen- 
eral increase in rates. As Dr. Wilson indicated at the recent meeting of 
the joint committee in New York City, it is hoped that these adjust- 
ments, and such additional adjustments as may be necessary in the 
future, can be brought about through negotiation with this and other 
carrier committees.’’ 









1. C. C. PRACTITIONERS’ JOURNAL 





Rubber Waste 


‘‘Truck owners who permit waste of rubber through careless and 
reckless use of equipment are aiding the enemy as certainly as if they 
deliberately set fire to rubber supplies,’’ Joseph B. Eastman, Director of 
the Office of Defense Transportation, said on April 2nd. 

‘*The largest stockpile of rubber today is on the wheels of operating 
vehicles,’’ Mr. Eastman said. ‘‘No part of this precious supply can be 
wasted. ’’ 

‘*Truck owners are performing a vital service to the war effort and 
to the essential civilian economy, but the careless use of tires may force 
many badly needed trucks out of service. Operators may be forced out 
of business. The war effort can be impaired.’’ 

Applications for new trucks are cleared through the Office of De- 
fense Transportation, which makes recommendations of approval or 
disapproval to the War Production Board. Mr. Eastman said that 
the ODT could not recommend new trucks to operators who had per- 
mitted careless or reckless use of their old ones, particularly as regards 
their tires. 

Truck owners were asked by John L. Rogers, Director of Motor 
Transport of the ODT, to check and re-check constantly to prevent rub- 
ber waste caused by any of the following: 

1. Speed—greatest thief of tire mileage. Drivers should not be 
permitted to exceed 30 miles an hour in the city or 40 miles an hour on 
the highway. 

2. Improper air pressure. Thirty percent underinflation reduces 
the life of a tire by 50 percent. Tires should be checked often with ac- 
curate gauges and inflated in accordance with schedules of the Tire and 
Rim Association. 

3. Overloads. Forty percent overload cuts 50 percent from the life 
of tires. Have tire experts determine payload capacities in relation to 
tires on vehicles, and stay within these limits. 

4. Cuts, snags and wear. Inspect tires regularly. Make repairs 
immediately. When the non-skid design wears smooth, apply immed- 
iately for retreading. 

5. Improper adjustments. Make sure axles, alignment, rims and 
brakes are mechanically perfect. Match duals carefully. Rotate tires, 
including spares, for maximum wear. 

6. Recklessness. Instruct drivers to think of tires when starting, 
stopping and taking curves. Tests prove that careful drivers can get 
as much as 600 percent more wear from tires than careless drivers. 

7. Excess mileage. Eliminate duplicating runs. Cut down de- 
liveries where possible. Avoid dead head or light haul mileage. When 
you save miles, you save rubber. 
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Rail Transportation 


By F. F. Estes, Editor 


Mr. Homer C. King Appointed Director Bureau of Service 


Mr. Homer C. King has been made Director of the Bureau of Service 
of the Interstate Commerce Commission, effective April 1, 1942. Mr. 
C. C. Wall, former Director of the Bureau, due to ill health, has returned 
to Detroit as Inspector for the Bureau. 





Contracts For Protective Services 


In Ex Parte No. 137—Contracts for Protective Services, the Inter- 
state Commerce Commission has assigned the case for further hearing 
on April 9, 1942, at the Morrison Hotel, Chicago, before Examiner 
Sharp, for the purpose of receiving such evidence as may be appropriate 
with respect to the justness, reasonableness, and consistency with the 
public interest of the terms and charges stated in the contracts for the 
furnishing of protective service against heat or cold which have been 
filed pursuant to the provisions of Section 1(14)(b) of the Interstate 
Commerce Act. 

In its notice the Commission states : 


**It has been observed that the unit prices proposed in contracts 
between the Fruit Growers Express Company and the carriers which are 
not joint owners of that car-line are uniformly higher than the prices 
proposed for identical units of service to be performed by that car-line 
for its proprietary carriers. No data has been submitted in support of 
the reasonableness of different prices for these identical services. It 
would appear to be desirable for the non-proprietary carriers which have 
contracts with the Fruit Growers Express Company to have their own 
representatives at the hearing.’’ 





Bills of Lading Case Reopened 


I. C. C. Docket No. 4844—Domestic Bill of Lading and Live Stock 
Contract, has been reopened by the Interstate Commerce Commission for 
further hearing with respect to changes in the domestic bill of lading 
used by common carriers subject to Part I of the Interstate Commerce 
Act necessary to make reasonable and otherwise lawful the terms, con- 
ditions and form of such bill of lading for common use by common 
carriers subject to Parts I and II of the Act. At the same time the 
Commission will consider the lawfulness, under the Interstate Commerce 
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Act, of the contract terms, conditions and form of domestic bills of lading 
used by common carriers by motor vehicle subject to Part II of the Act, 
with the view to prescribing a uniform domestic bill of lading for com- 
mon use by all common carriers subject to Parts I and II of the Act. 





1. C. C. Denies OPA Rate Postponement Petition 


The I. C. C. has denied the petition of the Office of Price Admin- 
istration for postponement of the effective date of the report and order 
entered in Ex Parte 148 and for suspension of any tariffs filed under 
authority of that proceeding with respect to certain named commodities. 





Toledo, Peoria & Western Service Order Rescinded 


Under date of March 24, 1942, Division 3 of the Interstate Com- 
merce Commission vacated and set aside Service Order 72 effective 12.01 
a.m. on March 25, 1942. The Service Order was rescinded by reason of 
the Director of the Office of Defense Transportation having taken pos- 
session of properties of the Toledo, Peoria & Western Railroad Com- 
pany. 





Toledo, Peoria & Western Railroad Operation 


John W. Barriger III, Federal Manager of the T. P. & W. Railroad, 
has announced that wage schedules and working conditions established 
by the management on December 29, 1941, which caused the strike, 
would be rescinded on March 25, 1942, and that the working rules in 
effect before December 29 would be restored. He said that both strikers 
and strike breakers would be considered for employment on the basis 
of seniority and that strikers had until noon on March 25, to file appli- 
cations for re-employment. 

It has been reported that 90 train and engine service employees 
returned to their jobs, and that there was no opposition from the 55 em- 
ployees hired by the management to replace the strikers. These workers 
were automatically placed at the bottom of the seniority list. 

Three men, accused of conspiracy to dynamite a bridge of the T. P. 
& W. during its recent strike, in defiance of a Federal court order against 
violence, were found guilty of contempt of court on March 26, by a jury 
of five women and seven men who deliberated for 27 minutes and took 
only one ballot before returning the verdict. Those found guilty were 
Paul Brokaw, press agent for the Brotherhood of Railroad Firemen and 
Enginemen ; H. J. Dilley, striking fireman; and Delmar G. Newdigato, 
chairman of the T. P. & W. Lodge of the Brotherhood of Railroad Train- 
men. 
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Southern Pacific Consolidation 


Division 4 of the Interstate Commerce Commission has granted to 
the Texas & New Orleans Railroad Company authority to assume obliga- 
tion and liability in respect of $450.000 of Houston & Texas Central 
Railroad Company, Lampasas Extension first-mortgage bonds, due July 
1, 1933, and bonds of the Galveston, Harrisburg & San Antonio Railway 
Company as follows : $4,728,000 of Eastern Division first-mortgage bonds, 
due August 1, 1935; $1, 000,000 of Eastern Division second-mortgage 
bonds, due June 1, 1935 ; and $10,000,000 of Galveston-Victoria Division 
first-mortgage bonds, due June 1, 1940, 





ABANDONMENTS 


BURLINGTON-ROCK ISLAND RAILROAD COMPANY—<Authorized to abandon a 
portion of its branch line of railroad extending from Mexia to 
Hubbard, in Limestone and Hill Counties, Texas, a distance of 
approximately 22.53 miles. 


DENVER & RIO GRANDE WESTERN RAILROAD COMPANY—Finance Docket No. 
13624—Certificate issued by Division 4 permitting abandonment by 
Wilson McCarthy and Henry Swan, trustees of the Denver & Rio 
Grande Western, of a portion of a line of railroad in Huerfano 
County, Colorado, approximately 0.88 mile. 


GEORGIA, FLORIDA & ALABAMA RAILROAD COMPANY—Authorized to abandon 
two branch lines of railroad in Leon, Wakulla, and Franklin Coun- 
ties, and Gadsden County, Florida. The Carrabelle branch, extend- 
ing from Tallahassee southerly to Carrabelle, is approximately 48.37 
miles in length, and the East Quincy branch, extending from Ha- 
vana westerly to East Quincy, is approximately 11.3 miles in length. 


GETTYSBURG & HARRISBURG RAILWAY—Authorized to abandon a portion of 
its Little Round Top Extension branch, approximately 2.492 miles 
long, in Adams County, Pa. The major portion of the line is within 
the Gettysburg National Military Park. The Company is controlled 
by the Reading Company through stock ownership. 


MISSOURI-PACIFIC RAILROAD COMPANY—Authorized to abandon a portion 
of its Pike County Branch between Delight and Kraft Spur in 
Pike County, Ark. The abandoned portion is approximately 4.5 
miles in length. 


SOUTHERN PACIFIC RAILROAD cOMPANY—<Authorized to abandon its so- 
called Duarte branch line, in Los Angeles County, California, ap- 
proximately 13.275 miles in length. 
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WESTERN ALLEGHENY RAILROAD COMPANY—Authorized to abandon that 
part of its main line of railroad extending from a connection with 
the Bessemer & Lake Erie Railroad at Queen Junction to a connec- 
tion with the Baltimore & Ohio Railroad at West Pittsburgh, ap- 
proximately 26.5 miles, all in Butler and Lawrence Counties, Pa. 


ACQUISITIONS 


ALMANOR RAILROAD COMPANY—Authorized to acquire and operate a line of 
railroad formerly owned by the Red River Lumber Company, in 
Plumas County, California. Also authorized to issue $120,000 of 
common capital stock in connection with this acquisition. 


SPRINGFIELD & SOUTHWESTERN RAILROAD COMPANY—Authorized to acquire 
and operate a portion of the line of railroad of the Chicago, Spring- 
field & St. Louis Railway Company located in Sangamon County, 
Illinois. Also authorized to acquire trackage rights over certain 
tracks of the B. & O. Railroad Company, and granted authority to 
issue $55,000 of unsecured negotiable promissory notes and $5,000 
of common stock in connection with the acquisition of the property. 
At the same time the Commission cancelled the certificate hereto- 
fore issued to the Springfield Southern Railroad Company for the 
acquisition of this line of railroad. 


FINANCING 


BANGOR & AROOSTOCK RAILROAD COMPANY—Authorized by the I. C. C. to 
procure the authentication and delivery of not exceeding $8,000,000 
of consolidated refunding mortgage 4-percent gold bonds to be held 
in applicant’s treasury. 


CHICAGO & EASTERN ILLINOIS RAILROAD COMPANY—The I. C. C. has ap- 
proved the purchase by the R. F. C. of $1,200,000 of 214-percent 
certificates under the C. & E. I. R.R. Co. equipment trust of 1942. 


CHICAGO & NORTH WESTERN RAILWAY COMPANY—Granted authority to 
assume obligation and liability in respect of not exceeding $3,750,000 
of C. & N. W. Ry. Co. second equipment trust of 1942, 214-percent 
equipment-trust certificates, to be issued by the LaSalle National 
Bank, as trustee, and sold at 100.284 and accrued dividends in con- 
nection with the procurement of certain equipment. 


SOUTHERN PACIFIC COMPANY—Authorized to assume obligation and liabil- 
ity in respect of not exceeding $5,660,000 of Southern Pacific Com- 
pany equipment-trust certificates, series T, to be issued by the 
Pennsylvania Company for Insurance on Lives and Granting An- 
nuities, as trustee, and sold at 100.009 percent of par and accrued 

dividends in connection with the procurement of certain equipment. 
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REORGANIZATIONS 


ALABAMA, TENNESSEE & NORTHERN RAILROAD CORPORATION—Division 4 has 


modified its plan of reorganization of the A., T. & N. R.R. as ap- 
proved June 25, 1941, and has changed the effective date of the plan 
from January 1, 1941 to January 1, 1942. 


BOSTON & PROVIDENCE RAILROAD CORPORATION—F'inance Docket No. 12131 


—Proceeding has been assigned for further hearing at the Hotel 
Lenox, Boston, Mass., on April 8, 1942, before Examiner H. H. 
Wilkinson, for the purpose of receiving such evidence as may be 
relevant and material in light of the recent decision of the District 
Court of the U. S. for the District of Massachusetts, disapproving 
the plan of reorganization approved by the Commission, Division 4, 
and otherwise to supplement the record before the Commission, to 
the end that the Commission may, report a plan for reorganization 
of the debtor. 


MINNEAPOLIS & ST. LOUIS RAILROAD COMPANY—The I. C. C. has modified 


its plan of reorganization of the Minneapolis & St. Louis Railroad so 
as to authorize the Minneapolis & St. Louis Railway Co. to issue not 
exceeding $4,000,000 of first-mortgage 4-percent bonds, $2,015,000 
of second-mortgage income bonds, series A, and 150,000 shares of 
common capital stock without par value. It has also modified its 
previous report approving a loan of not exceeding $4,000,000 by 
the R. F. C., making certain changes in the terms and conditions 
prescribed in its earlier report. 


MINNEAPOLIS, ST. PAUL & SAULT STE. MARIE RAILWAY COMPANY—Division 


4 of the I. C. C. released on March 25, the plan of reorganization of 
the Minneapolis, St. Paul & Sault Ste. Marie Railway Company 
approved by it on March 17, 1942. Under the approved plan the 
capitalization of the Company will be reduced from $169,202,628 
(with, additionally, $28,459,266 of accrued and unpaid interest on 
fixed interest bearing debt as of January 1, 1941) to about $95,000,- 
000. Annual fixed interest charges will be reduced from $6,631,322 
to approximately $53,415. The effective date of the plan is January 
1, 1941. 


8T. LOUIS SOUTHWESTERN RAILWAY COMPANY—By order entered March 


9, 1942, and made public on March 21, the I. C. C. has amended the 
plan of reorganization of the St. L. S. Ry. Co. as approved in its 
report and order of June 30, 1941. Generally, the changes are made 
to facilitate consummation of the plan. 





Baltimore and Ohio To Pay Deferred Interest 
The following editorial under the caption ‘‘The B. & O. Repays,’’ 


appeared in the Wall Street Journal of March 20, 1942: 


‘There will be general satisfaction over the fortunate outcome so 


far of the Baltimore & Ohio’s treatment of its financial problem under 
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the provisions of the Chandler Act. It was a bold experiment but had 
logic behind it. Debtor and creditor sat down together and came to an 
agreement. This was in effect based on ‘giving the future a chance,’ 
meantime preserving contract relations. When that agreement was made 
no one dreamed of the dramatic change that has since come in rail car. 
rier fortunes. Today the company is in a position to pay to its creditors 
some $22,000,000 of deferred interest. Nor should credit be denied at 
least for part of this to the company’s management of the plant and 
facilities, which gives every evidence of continued vigilance and skill. 

‘Daniel Willard, now Chairman of the Board, is entitled to coun- 
gratulation and no one will grudge to him the satisfaction that must be 
his. He inherited a capital structure which was admittedly lop-sided. 
It is not solidly balanced today, but the terms of the company’s agree- 
ment with its creditors hold promise of improvement if traffic shall hold 
up for some years to come. Meanwhile, and this is important, contract 
rights have been preserved between the parties. 

“‘That is a great deal in these days, when it seems permissible to 
many to ask for ‘readjustment’ whenever a promise turns out to require 
more effort in the performance than the maker anticipated. Mr. Willard 
and his associates on the Board of Directors who loyally supported his 
New England conscience have every right to take pride in the fact that 
the company has so soon returned to full performance of its debt con- 
tract obligations. 

*‘As for the road’s capital structure, it should be pointed out that, 
in consideration of the temporary concession the bondholders granted, 
the company has bound itself to devote 75 per cent of its net income to 
a sinking fund to retire long-term debt until $100,000,000 has been so 
lifted. It is quite conceivable that the company may go beyond this 
requirement in the matter of reducing debt and annual charges. 

**It was not the easy course that the B. & O. management took four 
years ago, when bankruptcy threatened. Legislation had first to be ob- 
tained from Congress and then the assent of two-thirds of the total 
bondholder interest—two huge undertakings. But the Baltimore & Ohio 
management no less than its 70,000 or more bondholders who receive 
their deferred interest next month will agree that the outcome was worth 
the struggle.’’ 





Railroad Performance in 1941 


American railroads shattered all previous efficiency records and set 
up new ones in moving the unprecedented freight traffic of the country 
in 1941, according to complete reports just received for that year, J. J. 
Pelley, President, Association of American Railroads, has announced. 


Summarized, the outstanding operating performance of the railroads in 
1941 follows : 


1. The average amount of freight carried per train was greater than 
ever before on record. 
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2. Those trains were moved over the road nearly 11% times as fast 
as twenty years ago. 

3. Freight train performance per hour was approximately twice as 
good as in 1921. 

4. Greater utilization was obtained from freight car ownership than 
ever before. 

5. Number of freight cars in need of repair was lowest on record. 

6. Average daily mileage freight locomotives were operated attained 
new high mark. 

7. Average daily movement of serviceable freight cars highest ever 
attained. 
8. Average load per car was greater than ever before. 
9. Fuel efficiency in freight service was the highest on record. 


Outstanding in railroad performance was the increase in the amount 
of freight that was carried per train, that average in 1941 having been 
915 tons, or an increase of 41 per cent compared with 1921. In 1940 
the average was 849 tons and in 1929, the year of heaviest traffic in the 
history of the railroads, it was 804 tons. 

Freight train performance in 1941 was approximately twice that of 
twenty years ago. That is, gross ton-miles per train hour increased 
from 16,555 in 1921 to 34,684 in 1941, or 109.5 per cent, while net ton- 
miles per freight train hour increased from 7,506 in 1921 to 14,938 in 
1941, or 99 per cent. These are new high records in both instances. 

Freight locomotives in 1940 operated a daily average of 116.4 miles, 
which also was a new high record. The average daily movement of all 
freight cars, which includes time of cars being loaded and unloaded, was 
42.6 miles in 1941, a new high record, and an increase of 65 per cent 
compared with 1921. Net ton-miles per freight car per day was 795 ton- 
miles, also a new record. The previous record was established in 1940, 
with an average of 664 ton-miles per day. 

Fuel efficiency in freight service was never better than in 1941. 
Despite the increased weight per train and the increase that has taken 
place in the average speed of trains, the railroads in 1941 averaged 111 
pounds of fuel for the movement one mile of 1,000 tons of freight and 
equipment. This average has never before been attained. For each 
pound of fuel used in freight service in 1941, the railroads hauled nine 
tons of freight and equipment one mile compared with 6 1/5 tons in 
1921, or an increase of 46.3 per cent. 

Railroads on January 1, 1941, had 108,972 freight cars in need of 
repair or 6.8 per cent of ownership. On January 1, 1942 there were 
62,200 or 3.7 per cent, which up to that time was the smallest number on 
record. Since then, this number has been further reduced with the 
result that on February 1, 1942, there were 60,869 or 3.6 per cent, which 
is a new low record. 
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Revenue Freight Movement in 1941 


Railroads of the United States in 1941 moved an average of 904,000 
tons of revenue freight one mile every minute in the year. 

In the month of October, the period of peak traffic, they moved 
1,069,000 tons a mile every minute. 

This was shown by complete reports for the year just received from 
the individual railroads by the Bureau of Railway Economies, Associa- 
tion of American Railroads, and made public recently. 

Railroads in 1941 moved 475 billion ton miles—the number of tons 
of freight multiplied by the distance carried. This was the heaviest 
volume of freight traffic ever handled by the railroads in any year. It 
exceeded by 6.2 per cent the previous record established in 1929, and 
was an increase of 27.3 per cent compared with 1940. 

This traffic was handled without congestion or car shortage, moving 
smoothly and without delay. The record traffic in 1941 took place de- 
spite the fact that carloads of revenue freight were twenty per cent less 
than in 1929, and was due to a combination of heavier loading per car 
and longer haul per ton than in any previous year. 

While a forecast as to possible freight traffic in the current year is 
difficult owing to uncertainty as to the amount of war materials to be 
moved and the effect on non-defense industries of priorities and orders 
curtailing production, the railroads anticipate that the volume of freight 
traffic measured in ton-miles will be appreciably greater in 1942 than in 
1941. If materials for construction of new freight cars and locomotives 
and for maintenance purposes can be obtained, the railroads are confi- 
dent of their ability to continue to meet military and civilian trans- 
portation demands. 





Income of Class One Railroads 


Estimated net income of Class I railroads in the first two months of 
the current year is placed by the Association of American Railroads at 
$49,700,000. For the corresponding period in 1941, net income of these 
railroads, after interest and rentals, was $34,700,000. 

Net railway operating income, before interest and rentals, in the 
two months of 1942 amounted to $135,450,263, compared with $120,156,- 
258 in the same period in 1941. In the twelve months ended February 
28, 1942, the rate of return, based on the railroads’ own property in- 
vestment figures, averaged 3.85 per cent, compared with the rate of 
return of 2.75 per cent for the twelve months ended February 28, 1941. 





Railway Equipment 


Class I railroads put 17,405 new freight cars in service in the first 
two months of 1942, of which 9,262 were installed in February and 8,143 
in January. 

Of the total number put in service there were 11,610 box, 5,424 coal, 
202 refrigerator, 121 flat and 48 miscellaneous freight cars. 
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Railroads, in the first two months of 1942, also installed 115 new 
locomotives in service, of which 46 were steam and 69 were electric and 
Diesel. In the same period in 1941 they installed 81 of which 21 were 
steam and 60 were electric and Diesel. 

New freight cars on order on March 1, 1942 totaled 70,602 compared 
with 68,070 on February 1, this year and 39,353 on March 1, 1941. 
Among the new freight cars on order on March 1 this year, were 40,117 
box, 24,429 coal, 3,534 flat, 1,202 refrigerator, 300 stock and 1,020 mis- 
eellaneous. 

Class I railroads also had 651 new locomotives on order on March 
1, 1942, of which 300 were steam and 351 were electric and Diesel, com- 
pared with 298 new locomotives on order on March 1, 1941. Those on 
order last year included 132 steam and 166 electric and Diesel. 





Passenger Traffic Statistics 


The Bureau of Statistics of the Interstate Commerce Commission 
has released a statement showing passenger traffic statistics of Class I 
steam railways in the United States for the year 1941 as compared with 
the year 1940. The aggregates and averages shown on that statement, 
are as follows: 


AGGREGATES 
‘0 
Passenger Revenue 1941 1940 Change 
In Coaches $264,346,089 $208,560,237 +26.7 


In Parlor & Sleeping Cars $209,152,784 $167,867,168 +24.6 


Revenue Passengers Carried 


In Coaches 229,967,500 205,480,614 +119 
In Parlor & Sleeping Cars 24,158,390 19,145,214 +26.2 
Revenue Passengers Carried 1 Mile 
In Coaches 16,106,036,240 12,485,315,938 +29.0 
In Parlor & Sleeping Cars 9,166,038,661 17,287,786,916 +25.8 
AVERAGES 
Revenue Per Passenger-Mile 
In Coaches 1.64¢ 167¢ — 1.8 
In Parlor and Sleeping Cars 2.28¢ 2.30e — 0.9 
Revenue Per Passenger Per Road 
In Coaches $1.15 $1.01 +13.9 
In Parlor and Sleeping Cars $8.66 $8.77 — 13 
Miles Per Passenger Per Road 
In Coaches 70.0 60.8 +151 


In Parlor and Sleeping Cars 379.4 380.7 — 0.3 
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Railway Employment 


Class I steam railways, excluding switching and terminal companies 
had 1,168,795 employees at the middle of the month of February. This 
was an increase of 13.48 per cent compared with February 1941. 





Estimated Increase in Freight Revenues 


It has been authoritatively estimated that the increase in revenues 
from increased rates and fares authorized by the I. C. C. in Ex Parte 
148, based on estimated 1941 traffic, will yield the Class I railways of 
the United States $239,843,000 annually. This estimate is about $10,- 
000,000 less than that of the staff of the Interstate Commerce Commis- 
sion. 





Shipper Pleas For Rate Modifications 


It has been learned that special machinery may be set up by the 
railroads to handle the large number of requests from shippers for 
modifications of rates under the increase authorized by the I. C. C. in 
Ex Parte 148. 

A subcommittee has been appointed by the special committee of 21 
railroad traffic officials to report back to the committee of 21 on pro- 
cedural matters involved in the hearings on modification petitions. Hear- 
ings will be conducted by the committee of 21 as soon as all details of 
procedure have been ironed out. 





Railroad Purchases 


Purchases of fuel, materials and supplies made by the Class I rail- 
roads of the United States in connection with their operation were 
greater in 1941 than in any year since 1929, J. J. Pelley, President of 
the Association of American Railroads has announced. 

Such purchases in 1941 totaled $1,161,274,000, an increase of $306,- 
811,000 compared with 1940. In 1929 purchases of fuel, materials and 
supplies totaled $1,329,535,000. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended March 28 totaled 
804,746 cars. The increase above the corresponding week in 1941 was 
10,943 cars or 1.4 per cent, and above the same week in 1940 was 175,825 
cars or 28.0 per cent. 
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Loading of revenue freight for the week of March 28 increased 8,106 
cars or one per cent above the preceding week. 

Coal loading amounted to 156,048 cars, an increase of 3,141 cars 
ubove the preceding week, but a decrease of 12,779 cars below the cor- 
responding week in 1941. 





Carloading Estimates For Second Quarter 1942 


Freight carloadings in the second quarter of 1942, according to 
estimates of the thirteen Shippers’ Advisory Boards, are expected to be 
14.6% above actual loadings in the same quarter of 1941. The estimate 
of coal and coke loadings is placed at 2,276,137 cars, an increase of 
31.1% over the actual loadings in the corresponding months of 1941, 
during a large part of which labor difficulties prevailed. The tabulation 
below shows actual carloadings for each district in the second quarter 
of 1941, the estimated loadings for the second quarter of 1942, and the 
percentage of increase of the 28 principal commodities : 


Shippers’ Advisory Actual Loadings Estimated Loadings Per Cent 


Boards Second Quarter 1941 Second Quarter 1942 Increase 

New England 123,064 128,189 4.2 
Atlantic States 666,179 730,145 9.6 
Allegheny 910,698 1,130,267 24.1 
Ohio Valley 790,550 1,057,700 33.8 
Southeast 776,237 826,559 6.5 
Great Lakes 508,847 580,184 14.0 
Central Western 175,923 197,792 12.4 
Mid-West 819,174 877,783 7.2 
Northwest 575,011 648,729 12.8 
Trans-Missouri-Kansas 295,952 308,077 4.1 
Southwest 384,753 437,945 13.8 
Pacific Coast 284,693 305,302 7.2 
Pacific Northwest 214,002 246,503 15.2 
Total 6,525,083 7,475,175 14.6 





East Coast Tank Car Movement 


An indication of what can be done in emergencies is found in the 
record tank car movement to the East Coast by the railroads of 506,025 
barrels of oil per day during the week ended March 28. In making this 
announcement, Petroleum Coordinator Ickes stated that this means a 
total of approximately 33,750 cars were engaged in the East Coast serv- 
ice during the week. 
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Extra Transportation Costs For Transportation of Petroleum 


The Petroleum Coordinator for National Defense has appointed a 
Transportation Committee for District 1 to obtain and analyze the facts 
with respect to the use of tank cars and other alternative means of trans- 
portation in and to District 1. The Committee is directed to submit a 
plan for the equitable sharing and distribution among suppliers of 
petroleum and petroleum products in that district, of the extra expenses 
incurred in the transportation of petroleum and petroleum products by 
railroad tank car or other alternative means of transportation over 
transportation by tankers. The report of the Committee is to be sub- 
mitted to the Chief Counsel of the Office of Petroleum Coordinator of 
National Defense. 





Clarification 


On Page 577 of the March Journal, in the article summarizing the 
I. C. C. decision in Ex Parte No. 148, it has been brought to the Editor’s 
attention that the title in the middle of the page, ‘‘Section 1—General’’ 
may be confusing as it might be construed as a continuation of Appendix 
I commencing on Page 573. To clarify any misunderstanding, Appendix 
I is a reprint of the railroads’ proposed increases, and commencing with 
‘‘Section 1—General’’, on Page 577, the Commission’s findings as set 
forth in Appendix II of the report are reproduced. Directly above 
‘*Section 1—General’’ should have perhaps appeared the caption, ‘‘ Ap- 
pendix IT’’. 





‘‘In modern times, it is only by the power of association that men 
of any calling exercise their due influence in the community.’’ 


Exrav Roor. 
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Railroad Retirement Act and Related Activities 


Railroad Retirement Board Moves To Chicago 


On April 1, 1942 the Bureau of Wage and Service Records of the 
Railroad Retirement Board moved to 844 Rush Street, Chicago, Illinois. 
This is the first unit of the Board to be moved in accordance with the 
decentralization program under which all of the organization units of 
the Board will be moved to Chicago. 





Railroad Retirement Act Regulations 


The Railroad Retirement Board has amended its regulations with 
respect to verification of compensation claimed, determination of month- 
ly compensation and computation of an annuity. 





Railroad Retirement Board Annuities and Pensions 


On February 28, 1942 the Railroad Retirement Board had 156,940 
annuities and pensions in force, calling for monthly payments of $10,- 
023,831.21, or an average monthly rate of $63.87. 





Crediting of Military Service Under Railroad Retirement Acts 


H. R. 6387, providing for the crediting of military service under 
the Railroad Retirement Acts, was formally reported to the Senate by 
its Committee on Interstate Commerce on March 24, 1942. 





Seniority of Railroad Employees 


The Senate Interstate Commerce Committee has appointed Senator 
Johnson of Colorado as Chairman of the subcommittee to consider 8. 
2174, which would protect seniority of railroad employees during their 
service in the armed forces of the United States. Other members of the 
subcommittee are Senators Tunnell, of Delaware; Clark of Idaho; Aus- 
tin, Vermont; and White, Maine. 
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Judicial Review of R. R. B. Cases 


In Railroad Retirement Board v. Bates, settled by the United States 
Court of Appeals for the District of Columbia, February 24, 1942, the 
Railroad Retirement Board had held that a former railroad employee was 
ineligible for an annuity under the terms of the Railroad Retirement 
Act. The employee brought a statutory proceeding to set aside the 
determination of the Board. The Board argued that the issue before the 
Court was whether its interpretation of the statute was clearly erroneous. 
The Court, however, proceeded to determine whether, as a matter of law, 
the statute applied to the petitioner in the manner in which it had been 
held by the Board to apply. The following is quoted from the opinion 
of the Court: 


‘*Inasmuch as the Board is familiar with problems in its field and 
has had experience and understands the Act which creates it, it is proper 
that weight should be given to its interpretations. Nonetheless the 
question is a question of law, one of statutory interpretation, and that is 
a field in which courts are regarded as having some expertness just as 
administrative tribunals have special knowledge of the recurring factual 
patterns in their several spheres of activity. This is, apparently, the 
first decision the Board has made on the instant problem in accordance 
with its interpretation of the Act, and our attention has been called to 
only one similar situation. There is no long administrative interpreta- 
tion of the Act as a whole nor of the sections with which we shall deal in 
particular. There has been no congressional re-enactment after an ad- 
ministrative interpretation. This factual situation is one on which the 
Act carries no positive directive terms; it is at least an interstitial situa- 
tion. Thus, while according weight to the Board’s conclusion and 
reasoning, in view of the nature of the question and the terms of the 
Act, we are free to affirm the District Court, although the Board’s in- 
terpretation of the Act may not be plainly erroneous.”’ 





N. R. A. B Cases 


The First Division of the National Railroad Adjustment Board had 
5,965 cases awaiting decision on March 14, 1942. The Board had heard 
322 of these, of which 111 are deadlocked. 





Railroad Unemployment Insurance Certifications 


During the period January 31 to February 27, 1942, the Railroad 
Retirement Board made 6,184 benefit certifications under the Railroad 
Unemployment Insurance Act. 
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Bituminous Coal Act of 1937 and 
Related Activities 





Coal Prices 


The Office of Price Administration has announced that wholesale 
and retail coal dealers may add to their prices for coal and domestic 
coke the exact amount of freight rate increase actually incurred by them 
as a result of the decision of the Commission in Ex Parte 148. 





Tidewater Committee 


With the purpose of expediting turn-around of coal equipment at 
piers located at New York, Philadelphia and Baltimore, an organization 
to be known as Northern Tidewater Bituminous Emergency Committee 
has been set up. The Chairman of this Committee will be Charles 
O’Neill, and Walter A. Jones will act as Secretary-Treasurer. The fol- 
lowing are members of the Executive Committee: For the producers: 
Charles O’Neill, United Eastern Coal Sales Corp.; J. Noble Snider, 
Consolidation Coal Co.; G. Dawson Coleman, Coleman & Co.; A. A, 
Logan, Peale, Peacock & Kerr; and W. H. Naylor, Davis Coal & Coke Co, 
For the Railroads: J. C. Rill, Pennsylvania Railroad; C. D. Barwick, 
Reading Railroad; D. F. Stephens, Baltimore & Ohio Railroad; C. R. 
Megee, Association of American Railroads. For the Consumers: P. C. 
Savage, Consolidation Edison Co. of New York; G. W. Rincliffe, Phila- 
delphia Electric Co.; G. A. Hodgkinson, Public Service Electric & Gas 
Company of Newark, N. J. 

Port committees were named as follows: 

For the Transshippers: New York: A. B. McElvany, United East- 
ern Coal Sales Corp.; F. E. Siepert, Consolidation Coal Co.; C. O. Fow- 
ler, Pattison & Bowns; and C. M. Munzinger, Consolidated Edison Co. 
Philadelphia: A. A. Logan, Peale, Peacock & Kerr, Inc.; L. G. Ball, J. 
H. Weaver and Co.; and J. A. Barnard, Philadelphia Electric Co. 
Baltimore: W. H. Naylor, Davis Coal & Coke Co., and C. Lowndes 
Hoblitzell, Baker-Whiteley Coal Co. 

For the Railroads: C. R. Megee, Chairman, Association of American 
Railroads ; Baltimore & Ohio Railroad—W. G. Curren, General Manager, 
New York; John Hughes, Superintendent Car Service, Baltimore, Md. 
Central Railroad of New Jersey; Reading—C. D. Barwick, Supt. of 
Transportation. Pennsylvania Railroad—J. C. Rill, Chief of Freight 
Transportation. Delaware, Lackawanna & Western—Leon Jenkins, 
Superintendent Car Service. Lehigh Valley—C. L. Grim, Superinten- 
dent of Transportation. N. Y. 0. & W. and N. Y. 8. é W.—T. B. Gir- 
ard, Superintendent Car Service. Western Maryland—.L. H. Meredith, 
Superintendent of Transportation. 
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Coal ‘Allocation Due In Emergency 


A plan for emergency allocation of coal supplies for use ‘‘if and 
when it is needed’’ is being formulated by government and indust 
experts, according to a statement made on March 19, 1942 by the Act- 
ing Director of Solid Fuels Coordination, Howard Gray. Mr. Gray 
declared the emergency distribution system may be instituted ‘‘ quicker 
than many of us realize.’’ Asserting that the campaign to get coal con- 
sumers to stock up had so far produced disappointing results, with much 
unused production and transportation capacity gone to waste, he added 
that ‘‘we may be able to defer for a time the necessity for emergency 
action, but I fear we may not be able to avoid it entirely.’’ 





Solid Fuels Advisory War Council 


Louis J. Brann, former Governor of Maine, has been elected Chair- 
man of the newly created Solid Fuels Advisory War Council. 





Federal Explosives Licenses Regulations 


The Regulations issued under the Federal Explosives Act have 
been amended so far as they relate to the applications for licenses by 
associations, corporations, ete. As amended, the regulations in this 
respect, read as follows: 

**(f) Applications of associations, corporations, etc. Applications 
of corporations, associations, or other legal entities which operate 
through a board of directors, trustees, or similar officers, shall show 
the following: 

‘“The name, address, and nationality of all officers, directors, trus- 
tees, or persons exercising similar functions. 

‘‘The name, address, nationality, and the extent of interest in the 
voting stock or other beneficial voting holdings of the stockholders or 
members, beginning with the holder of the largest voting interest, and 
continuing in the order of the amount of the respective diminishing 
voting holdings, until not less than 51 percent of all voting stock or other 
beneficial voting holding is shown: Provided, That not more than ten 
need be listed. If those listed do not hold 51 percent or more of the 
stock or other beneficial voting holdings, then the application must be 
supported by the affidavit of the applicant, which may be stated on 
belief and the best information available, stating the nationality of the 
majority of the stockholders or members. The nationality of any cor- 
poration or organization listed in the application as a stockholder or 
member shall be given as the place of incorporation or organization. 

**In any case where a corporation owns more than 50 percent of the 
stock of the applicant, the applicant must also list the name, address, 
and nationality of the officers and directors of that corporation. 
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‘*In the case of organizations such as cooperatives, the individual 
voting interests in which are equal in amount, no list of stockholders or 





id members need be included in the application, but the application shall 
ry contain a statement of the nationality of the majority of the stockholders 
t- or members. If the nationality is not definitely known by reason of 
Ly the number of stockholders or members, the statement may be based 
er upon information and belief.’’ 
n- 
od 
y LAW JOURNAL ARTICLES 
In a paper entitled ‘‘The Appellate Brief,’’ in the April, 1942, 
issue of the American Bar Association Journal, Hon. Wiley B. Rutledge, 
Judge of the United States Court of Appeals for the District of Columbia, : 
said : \ 
" “*T suggest quite earnestly the more frequent and general ci- 
tation of law review materials. By this is meant the notes and com- r 
ments as well as the leading articles. . . 
“«.. A good article gives one, in addition to good citations, 
the history of an idea, the background of an institution, the evolu- ' 
tion of a principle, and lines of discrimination for its application.’’ 
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Wage and Hour Administration 


Wage-Hour Administrator Confirmed 


The Senate confirmed the nomination of L. Metcalfe Walling as 
Administrator of the Wage and Hour Division of the Department of 
Labor on March 5th. 





Columbus & Greenville Wage-Hour Case 


The U. S. Cireuit Court of Appeals for the Fifth Circuit at New 
Orleans, in an opinion written by Circuit Judge Hutcheson, has sus- 
tained the order of the Administrator of the Wage and Hour Division of 
the Department of Labor, fixing minimum wage rates for the railroad 
carrier industry based upon the recommendations of Railroad Carrier 
Industry Committee No. 9. 

The Court, in its opinion, said, in part: 

‘*Complainants’ real case, if they could have one in law, lies in the 
fact that already operating at a loss, the additional expenditure re- 
quired by the wage orders will increase that loss, but this, in view of the 
paramount policy of the law, is a matter of individual and not of gen- 
eral concern and may not be alleviated by writing exceptions into the 
law. The question for consideration here is not, whether any particular 
member of an industry can absorb and survive the establishment of a 
wage within the minimum fixed by Congress but whether the industry 
as a whole, can absorb and survive it without serious resultant curtail- 
ment of employment. 

‘Tf, in short, complainants, viewed as individual members of an 
industry, are so situated, economically in it, as to be unable to pay the 
rate fixed as a minimum for that industry, this does not furnish any 
ground for refusing to institute the rate, unless their position in the 
industry is so dominating or so important, that their failure to survive 
would seriously injure the industry and those employed in it by throw- 
ing a considerable part of them out of employment. If then, we could 
find, as complainants insist we should, that the finding that the wage 
rate will not result in the curtailment of employment on complainants’ 
lines, is unsupported by the evidence, and we find no ground for doing 
so, this would not avail complainants. For, taking an over all view, we 
could then find only that for reasons having no substantial relation to 
the fixing of the minimum rate in question, except that it adds a little 
more to their already over-heavy burden, complainants will continue to 
find themselves in the position of devoting their properties to the public 
service without securing adequate return upon them. 

‘*But this is no legal or constitutional impeachment of the statute 
or of the order made under it. It is merely, another instance of what 
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occurs in particular situations under any law designed to promote the 
general good, another proof of the profound conviction that finite jus- 
tice which has its seat in the enlightened conscience of mankind, al- 
ways has been and always will be at the nearest attained and the best 
administered, when the actual law has struck the best balance the times 
admit of, between sympathy for individual hardship and a strong and 
enlightened common sense. A common sense which examines and dis- 
poses of the particular claim of an individual demandant in the light, 
not merely of its own appeal, but of those social considerations, out of 
which wisdom and prudence and a strong common sense, from time to 
time extract principles for the guidance of human affairs. 

‘*Counsel for complainants, in their brief, well say : ‘The Fair Labor 
Standards Act is social legislation. The policy of the Act as set forth 
by Congress is to eliminate labor conditions detrimental to the main- 
tenance of the minimum standard of living necessary for health, ef- 
ficiency and general well being of workers through the establishment 
of minimum wages as therein set forth.’ Such a policy and such a pur- 
pose has been held to be well within constitutional limitations. 

‘‘Tf, as complainants vigorously argue, the operation of the law 
falls more heavily on them because of their peculiar economic status 
in the industry, than it does on others better placed in it, this is no 
reason for not requiring them to conform to the standard set. For the 
aim and purpose of the law, as pointed out in the Act and in the decis- 
ions under it, is to fix wages not for particular individuals and com- 
panies but industry wide, on a basis which the industry can stand and 
under conditions which if classification is required in the industry, 
will not give one section of it a competitive advantage over another. 

‘*Whether the law has operated and will operate fairly, whether 
its policy is good or bad, whether the view that Congress has taken of 
industries as a whole, rather than of their individual members, is the 
best view to take, is not for us to say. It is for us to say only whether 
appellants are properly members of the industry whose wages are fixed 
in the order, whether they fall within the classification to which they are 
assigned, and whether, as members of that class, they have or have not 
been discriminated against in favor of members of other classifications. 
We think it clear that the order in question was entered with a due 
regard for, and conformity with, all of these considerations. We find 
no reason to modify or reverse it, in whole or in part. The petition for 
review is denied. The order is affirmed.’’ 
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SECOND WAR POWERS ACT, 1942 





On March 27th, the President signed the Second War Powers Act 
creating new powers in the federal government for the prosecution of 
the War. The Act contains 15 Titles, which may be summarized ag 
follows: 

Title I—Emergency powers of the Interstate Commerce Commission 
over motor and water carriers: Authority over motor and water car- 
riers similar to that already held by the Commission over rail carriers 
under Section 1(15), Part I of the Interstate Commerce Act. In addi- 
tion the Act amends the motor and water carrier sections of the Inter- 
state Commerce Act by striking out the limit of 180 days on the grant 
of temporary authority. 

Title II—Acquisition and disposition of property: Government au- 
thorized to acquire and dispose of any real or personal property deemed 
necessary for military, naval, or other war purposes. 

Title II1I—Priorities powers: Extends allocation powers to scarce 
production ‘‘facilities’’ as well as scarce materials; provides procedure 
for policing and prosecution for violation of orders. 

Title [V—Purchase by Federal Reserve banks of Government ob- 
ligations : Banks authorized to make purchases of these obligations from 
any source in accordance with Open Market Committee Control, and 
not in excess of $5,000,000. 

Title V—Waiver of navigation and inspection laws: Compliance 
with these laws may be waived upon request of the Navy or War Sec- 
retaries to the extent deemed necessary in the conduct of the war. 

Title VI—Power to requisition: Firearms possessed by an individ- 
ual for his personal protection or sport exempt from requisition powers 
of United States Government; compensation for property requisitioned 
to be based on just compensation under the Fifth Amendment to the 
Constitution and not on fair market value. 

Title VII—Political Activity: Officers serving without, or at nom- 
inal, compensation, exempt from the Hatch Act. 

Title VIII—Protection of war industries and protection of resour- 
ces subject to hazards of forest fires: Use of Civilian Conservation Corps 
in protection of munitions, aircraft, war industries, municipal water sup- 
ply, and in protection of resources subject to forest fires, authorized. 

Title [X—F ree Postage for Soldiers, Sailors and Marines: Author- 
ized subject to rules and regulations of Postmaster General. 

Title X—Naturalization of persons serving in the Armed Forces 
of the United States during the present war: Procedure for naturaliza- 
tion streamlined. 

Title XI—Acceptance of conditional gifts to further the war pro- 
gram: Government authorized to accept gifts on conditions that they be 
used for a particular war purpose. 

Title XII—Coinage of 5-cent pieces: Change in metallic content 
authorized. 
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Title XIII—Inspection and Audit of War Contractors: Procedure 
established for inspection and audit of books and records. 

Title XIV—Utilization of Vital War Information: Use of infor- 
mation gathered in census authorized; authority for special investiga- 
tions granted to Secretary of Commerce. 

Title XV—Time limit and short title: ‘‘Section 1501. Titles I to 
IX, inclusive, and titles XI and XIV of this Act, and the amendments 
to existing law made by any such title, shall remain in force only until 
December 31, 1944, or until such earlier time as the Congress by con- 
eurrent resolution, or the President, may designate * * *’’. Short title: 
‘Second War Powers Act, 1942.’’ 





CORNELIUS GRANAI SUSPENDED FROM PRACTICE 
(Ex Parte 142) 


By order dated March 31, 1942, the Commission has suspended Mr. 
Cornelius Granai, attorney-at-law, of Barre, Vermont, from practice 
before that tribunal for a period of three months. The following is 
quoted from the Commission’s decision : 


‘*The respondent has been heard. The facts of record and his 
representations have been carefully considered. The record shows 
that his course of conduct aided in the obstruction and the bringing 
into disrepute the administration of the act by the Commission. It 
distinctly did not ‘conform to the standards of ethical conduct re- 
quired of practitioners before the courts of the United States,’ as 
required by our Rules of Practice, II(a). We find that respondent 
lacks a proper sense of his duties as a practitioner before the Com- 
mission, and that his conduct was not proper in a practitioner be- 
fore the bar of the Commission, and that he has been and is lacking 
in proper professional conduct. He has produced a strong favorable 
showing as to his general reputation in the community where he 
resides, and there is indication that suspension, rather than disbar- 
ment, may bring him to a proper understanding of his ethical duty. 
We find that respondent should be suspended from practice for a 
period of three months from the date of the service upon him of this 
report and accompanying order. At the end of that period he may 
apply for reinstatement upon making a satisfactory showing of ap- 
preciation of his responsibilities as a practitioner.’’ 













Motor Transportation 
By J. Numan Beau, Editor 
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1. 1. C. C. Emergency Powers Over Motor Carriers 


By the signing of the Second War Powers Act, 1942, by the Pres- 
ident on March 27th, the Commission was given the same power over 
the service and facilities of motor carriers as it already holds over rail 
carriers under Section 1(15), Part I. 

The War Powers Act also amends Part II of the Interstate Com- 
merce Act, Sec. 210a.(a), by striking out the limit of 180 days on the 
grant of temporary authority. 





2. Motor Carrier Minimum Rate Orders 


In Ex Parte No. MC-20, Trunk Line Territory Motor Carrier Rates, 
Ex Parte No. MC-21, Central Territory Motor Carrier Rates, Ex Parte 
MC-22, New England Motor Carrier Rates, and MC-23, Midwestern 
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Motor Carrier Rates, the I. C. C. has issued orders that parties may 
show cause on or before April 27, 1942 why the effectiveness of its orders 
prescribing minimum rates in these proceedings should not be suspended. 
Replies to such statements of fact and argument may be filed on or be- 
fore May 7, 1942. 





3. Joint Motor-Rail Bill of Lading Investigation 


On petition of The National Industrial Traffic League, the Commis- 
sion has re-opened Domestic Bill of Lading and Livestock Contract in 
the Matter of Bills of Lading, No. 4844, and made all carriers subject 
to Parts I and II of the Interstate Commerce Act parties thereto, for the 
purpose of holding an investigation into the contract terms, etc., on the 
present bill of lading forms, with a view to authorizing, requiring, and 
prescribing the use of common forms of domestic bills of lading by all 
of such carriers; the hearing date to be set at a later date. (See order 
of March 2, 1942). 





4. Entire Commission Hears Texas Injunction Carriers’ Applications 


Three Texas injunction carriers were heard by the Commission in 
their applications for grant of certificates of public convenience and 
necessity. Originally, ‘‘grandfather’’ applications were denied on the 
ground that the operations were in defiance of state laws and not bona 
fide. 

The carriers showed that the Texas Railway Commission had dis- 
criminated against them in its denial of authority to operate in inter- 
state commerce within Texas. They further urged that the Commission 
should consider their past operations as evidence of the public need for 
the service. Division 5 previously rejected this contention and denied 
the applications. Protestants objected to the latter procedure and con- 
tended that the carriers were able to operate because they gave special 
services, lower rates, and other inducements. (C. A. Beard Truck Lines 
Company, Houston, MC-2960 (Sub-1); W. B. Keele, Austin, MC-15324 
(Sub-1) and A. E. McDonald Motor Freight Lines, Waxahachie, MC- 
80415 (Subs-1 & 2), all located in Texas). 





5. Large Truck Merger Approved 


By a vote of 7 to 3, the Interstate Commerce Commission has au- 
thorized Associated Transport, Inc., of New York, to acquire control of 
eight Atlantic Seaboard motor carriers, and to consolidate their oper- 
ations into the largest motor carrier firm in history. bah ay 
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Despite strong objection by the Antitrust Division of the Depart- 
ment of Justice, the Commission found good reasons existed for author- 
ization of the transactions. The applicant was authorized to issue not 
to exceed 54,049 shares of preferrred stock and 931,891 shares of com- 
mon stock. 

The Commission found that the merger would be consistent with the 
public interest, that there would be no restraint of competition and 
that it would result in a greater economy of operation and better ser- 
vice to the public. The Commission could find no evidence of rail af- 
filiation and no sponsorship by banking interests. (Associated Trans- 
port, Inc.—Control and Consolidation—Arrow Carrier Corporation, Et 
Al., MC-F-1612 and Associated Transport, Inc—Issuance of Securities, 
MC-F-1613.) 





6. Carrier Granted Authority Despite Five-Year Cessation 


Division 5, in a two-to-one decision, granted a carrier authority in 
the face of a five-year cessation of operations, which resulted from loss 
of a customer shipping beer. The Division held that the cessation of 
operations was not within applicant’s control. (Geo. H. Carpenter, 
MC-10325). 





7. Principles Affecting Irregular Route Operations 
Followed by U. S. District Court 


In the case of Detroit-Pittsburgh Motor Freight, Inc. v. U. 8. and 
I. C. C., the U. 8. District Court for northern Ohio, on March 25th, 
handed down its opinion requiring the Interstate Commerce Commis- 
sion to reconsider its order (MC-37473, 27 M. C. C. 569). 

This action was taken in accordance with the principles announced 
by the Supreme Court in U. 8. v. Carolina Freight Carriers Corporation 
and Howard Halil Co., Inc. v. U. 8., reported in 62 S. Ct. 722, 732 and 
91. C. C. P. Journal 611. 

The Commission was directed by the Court to conform to the re- 
quirements laid down by the Supreme Court. The plaintiff had claimed 
‘‘grandfather’’ rights to transport general commodities over regular and 
irregular routes between all points in several states, but it was limited 
to specific commodities between certain specific points. This is the first 
case remanded to the Commission on the strength of the Supreme Court’s 
ruling in the above cases. 





8. Administrator Revises Bulletin on the Application of the 
Fair Labor Standards Act to Motor Carriers 


The Administrator of the Fair Labor Standards Act has revised, 
for the fourth time, his Interpretative Bulletin No. 9, dealing with the 








he 








APRIL, 1942 733 





scope and applicability of the exemption provided by Section 13(b) (1) 
of the Act. This section exempts from the maximum-hour provisions of 
Section 7: ‘‘(1) Any employee with respect to whom the Interstate 
Commerce Commission has power to establish qualifications and maxi- 
mum hours of service pursuant te the provisions of section 204 of the 
Motor Carrier Act, 1935.’’ 

Bulletin #9 was issued originally in March, 1939. The most recent 
revision, released March 25, 1942, was made in the light of recent court 
decisions construing the law. 

Heretofore, the Administrator has taken the view that the exemp- 
tion in Sec. 13(b)(1) would not become operative for mechanics, load- 
ers and drivers’ helpers employed by for-hire and private motor car- 
riers at least until the effective date of any regulation of hours of service 
prescribed by the I. C. C. for such employees. 

The Administrator has now revised this interpretation in view of 
various court decisions, and holds that he has no jurisdiction, with re- 
spect to hours, over any employees of for-hire carriers subject to I. C. C. 
regulation, the Commission’s power being plenary, notwithstanding the 
absence of actual regulations issued pursuant to such power. With re- 
spect to private carrier employees other than drivers, the Administrator 
holds to his original position, however. 

In past Bulletins, the Administrator has expressed the opinion that 
any driver who engaged in a ‘‘substantial’’ amount of work other than 
driving in any week would lose his exemption under See. 13(b) (1), for 
that week, and would be subject to the overtime provisions of Sec. 7. In 
this revision of Bulletin #9, the Administrator extends this interpre- 
tation to cover mechanics, loaders and drivers’ helpers of for-hire car- 
riers, and goes a step further to define ‘‘substantial’’ as meaning, ‘‘20 
percent of the total number of hours worked by a particular employee 
within a particular workweek.’’ 

As in previous bulletins, the Administrator states that he has no 
authority under the law to issue binding interpretations of law, and for 
the benefit of Practitioners, it should be pointed out that the views which 
have been expressed in Interpretative Bulletin No. 9 from time to time 
are not shared in full by either labor or management. 





9. National War Labor Board Decision in Central 
States Labor Dispute 


The National War Labor Board recently issued a unanimous decis- 
ion settling the final point in dispute between the Central States Em- 
ployers Negotiating Committee and the International Brotherhood of 
Teamsters. The contract which will be signed as a result of this decis- 
ion will affect 225,000 employees of approximately 800 trucking con- 
cerns in 12 midwestern states. 

The main issues in dispute—wages and vacations—were decided 
by a six-man arbitration panel of the National Defense Mediation Board 
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January 3rd. The Mediation Board refused to make an award on 13 
other disputed points, most of which concerned working rules, which 
the Board stated ‘‘could most realistically be decided by the employees 
and the employers themselves.’’ These the Board referred back to the 
parties for further negotiations. 

All 13 issues were settled except the one concerning the rules which 
should govern the hiring and leasing of equipment. This was referred 
to the National War Labor Board for a final and binding decision. 

The dispute involved the definition of the word ‘‘owner-operators”’ 
in Article 24(a) of the proposed agreement, which reads as follows: 

‘‘Owner-operators (See Note) other than operating companies 
shall not be covered by this Agreement unless affiliated by lease with an 
operating company which is operating in full compliance with all the 
provisions of this Agreement and holding proper I. C. C. and state cer- 
tificates and permits. Such owner-operators shall operate exclusively in 
such service and for no other interests.’’ 

The definition of ‘‘owner-operators’’ ordered by the Board reads as 
follows : 

**(Note: Wherever ‘owner-operators’ is used in this article, it means 
owner-drivers only and nothing in this article shall apply to any equip- 
ment except the equipment owned and driven by such owner-driver.)’’ 





10. Motor Vehicle Makers Form War Council 


Manufacturers of trucks, buses, and trailers have united, in the 
first such effort in history, to form the military vehicles division as a 
part of the Automotive Council for War Production. It is anticipated 
that the new setup will result in elimination of production kinks and 
a general speeding up of all processes. 





11. Twenty-Four Hour Tank-Truck Service Directed 


Harold L. Ickes, Defense Petroleum Coordinator has ordered twen- 
ty-four-hour-per-day service by trucks of oil companies to ease the 
shortage being experienced in the eastern part of the United States. 
This order is part of a three-fold directive order prepared at the sug- 
gestion of the oil companies. They were asked to stop the use of tank 
ears for distances of less than 100 miles and to load and unload tank 
cars on a seven-day-week basis. 





12. Shipper Advertising on Common Carrier Trucks 


In an informal opinion, W. Y. Blanning, Director of the Bureau of 
Motor Carriers stated that the furnishing of advertising on vehicles to 
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shippers is an illegal practice. He further said that such practice con- 
stituted unreasonable prejudice against those shippers not receiving 
the service in violation of Section 216(d). 

Mr. Blanning said however that the placing of advertising with 
common carriers by an advertising agency would not be an illegal prac- 
tice; neither is there any prohibition on the placing of advertising on 
vehicles of contract carriers. 





13. Labor Opposes Railroad Diversion to Trucks 


Julius G. Luhrsen, executive secretary of the Railway Labor Exec- 
utives Association, has urged federal officials to prevent railroads from 
diverting their traffic to subsidiary trucking companies, according to 
union newspaper ‘‘Labor.’’ Mr. Luhrsen contends that this shift of 
freight will result in a greater use of rubber and gasoline by the truck 
subsidiaries. He feels that the railroads should retain the business on 
rail lines so long as the existing railway facilities can render the service. 





14. Motor Carrier Passengers and Revenues 


The Bureau of Statistics of the I. C. C. has released Statement 
M-700, showing revenues and passengers of Class I motor carriers for 
the month of December 1941 as compared with the month of December 
1940. In December 1941 passenger revenue amounted to $14,911,656 as 
compared with $11,424,884 in December 1940, an increase of 30.5 per- 
eent. There were 20,232,063 passengers carried in December 1941 as 
compared with 15,165,906 in December 1940, an increase of 33.4 per- 
cent. 





15. Motor Vehicle and Tire Shortages 


Commissioner Rogers, in an address before the Defense Highway 
Congress of the American Road Builders Association, warned carriers 
that the war is going to ‘‘hurt many people’’ in motor transport. He 
ealled attention to the strained situation with respect to rubber, and to 
the shortage of new equipment, such as buses, trucks, and trailers. 

Bearing out Mr. Rogers’ assertions is recent action of the War Pro- 
duction Board in making its announcement that about 100,000 trucks 
now on hand would be available to preferred purchasers during 1942. 
Elaborate and stringent rules have been set up for rationing of these 
trucks and replacement parts. 

Meanwhile the tire situation is still tight. Rationing is in full swing 
and officials of large oil companies and the Petroleum Coordinator’s of- 
fice see no immediate relief by the use of artificial and synthetic rubbers. 
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16. Motor Truck Loadings 


The volume of freight transported by motor truck in February 
represented a decrease of 3.9% under January, but an increase of 13.5% 
over February, 1941, according to reports compiled and released by the 
American Trucking Associations, Inc. 

Comparable reports were received by ATA from 227 motor carriers 
in 42 states. The reporting carriers transported an aggregate of 1,440,- 
067 tons in February, as against 1,498,708 tons in January, and 1,269,160 
tons in February, 1941. 

The ATA index figure computed on the basis of the average monthly 
tonnage of the reporting carriers for the three-year period of 1938-40 
as representing 100, was 143.76. The index for January was 152.56. 





17. Tank Trucks for Defense Alcohol 


The Bureau of Internal Revenue has revised its regulations to au- 
thorize the transportation of tax-free alcohol, distilled spirits, and spe- 
cially denatured alcohol by tank trucks when consigned to munitions 
plants and other war industries. The action, taken February 26, 1942, 
reported in the Internal Revenue Bulletin for March 9th, allows such 
transportation in sealed tank trucks under rigid bureau control. Car- 
riers will be required to furnish bond in the amount of $50,000 per truck 
or $200,000 per fleet, to insure against diversion of the alcohol through 
theft or hijacking. 




















Water Transportation 


By R. Granvitte Curry, Editor 


Rate Surcharge Approved By War Shipping Administration 


The War Shipping Administration, which was established by ex- 
ecutive order of the President, dated February 7, 1942, has approved 
the application of a surcharge of 35 per cent on all ocean freight rates 
between Atlantic and Gulf ports of the United States and eastern ports 
of South America. 





Decentralization of The Maritime Commission 


It has been reported that the Maritime Commission, as part of a 
plan of decentralization, intends to move a large proportion of its em- 
ployees from Washington to four key port cities. Members of the Com- 
mission and a central headquarters staff would remain in Washington. 





1. C. C. DECISIONS 
Permit to Contract Carrier Transporting Lumber Largely For Owners 


Division 4, in No. W-450, West Coast Steamship Company—Con- 
tract Carrier Application, decided March 16, 1942, found that the ap- 
plicant steamship company was entitled to a permit to operate as a 
contract carrier by self-propelled vessels in the transportation of lum- 
ber and lumber products from ports in Washington and Oregon to cer- 
tain ports in California. A dissent by Commissioner Mahaffie objected 
to the granting of the permit on the ground that the purpose of the op- 
erating authority sought ‘‘is not public service as a carrier but the con- 
venience of the owners of the operator.’’ It was said that the granting 
of a permit amounts to ‘‘a roving commission to an operator to invade 
territory at its convenience’’ and that the record shows ‘‘that this oper- 
ator has hauled for only one or two people other than its owners.’’ 

The decision is also of interest in respect to the wide range of ports 
authorized to be served. The applicant had emphasized ‘‘the necessity 
for the utmost flexibility with respect to its future port itineraries.’’ 
The decision was not under the ‘‘grandfather’’ clause. 





Extent of Ports to be Served under “Grandfather” Contract 
Carrier Permit 


In No. W-474, Schafer Brothers Steamship Lines—Contract Car- 
rier Application, decided March 3, 1942, the applicant was found entitled 
under the ‘‘grandfather’’ clause to a permit authorizing operation as a 
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contract carrier by self-propelled vessels in the transportation of lum- 
ber and lumber products from certain ports in Oregon and Washington 
to certain ports in California, by reason of having been engaged in such 
operation on January 1, 1940, and continuously thereafter. 

In a dissenting opinion by Commissioner Porter the view is ex- 
pressed that the majority in limiting ports to be covered by the per- 
mit had followed entirely too strict and narrow a construction of the 
law. The reasons for this are stated in considerable detail. 





Interruption of Service in Compliance with Request of Maritime 
Commission not a bar to “Grandfather’’ Rights—Broad 
Authority Granted as to Ports 


Division 4 in No. W-475, American-Hawaiian Steamship Company 
Common Carrier Application, dated March 17, 1942, granted authority 
to the applicant under the ‘‘grandfather’’ clause to continue operation 
as a common carrier in the transportation of commodities generally be- 
tween certain Atlantic coast ports and certain Pacific coast ports in 
intercoastal service and between certain Pacific coast ports in coastwise 
service. 

The Commission while holding that the applicant by voluntarily 
discontinuing to serve four ports of irregular call, in intercoastal ser- 
vice, in May, 1940, constituted an interruption depriving it of ‘‘grand- 
father’’ rights as to those ports found that no such bar to its rights 
arose from the withdrawal of service in 1941 from 36 other ports which 
applicant served irregularly, since this withdrawal resulted from com- 
pliance with a request by the Maritime Commission that applicant’s 
service be operated in such manner as to speed up turn-arounds and 
permit transportation of the maximum volume of tonnage, thus making 
available additional vessels for service in foreign trade. 

As to the ports *o be included in the authority granted the Com- 
mission found that the applicant was on January 1, 1940, holding it- 
self out to transport commodities generally from and to certain named 
ports regularly and from and to certain other named ports irregularly, 
both in the intercoastal trade and the coastwise trade, that in the ab- 
sence of requests for service at certain ports shown in the tariffs as 
entitled to an irregular service, applicant’s vessels would not actually 
call at those ports, although actively soliciting cargo to and from all 
ports which it held itself out to serve either regularly or irregularly. 

The Commission said in the absence of any request for service on or 
since January 1, 1940, from and to certain ports should not preclude a 
finding that applicant was in bona fide operation on and after that date 
from and to those ports, and entitled to authority to continue the reg- 
ular and irregular service from and to the ports shown in the tariffs as 
entitled to those respective services. 
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Interruptions of Service—Transshipment Ports 


Following the same principle announced in the American-Hawaiian 
Steamship Company case, referred to above, Division 4 in United States 
Lines Company (Panama Pacific Line) Common Carrier Application, 
No. W-497, decided March 20, 1942, authorizing the applicant under 
the ‘‘grandfather’’ clause to continue operation as a common carrier by 
self-propelled vessels, in the transportation of passengers and commodi- 
ties generally, between certain Atlantic and certain Pacific ports, in the 
intereoastal trade, found that withdrawal of all its vessels from the in- 
tercoastal service to be used by the government early in 1941 did not 
destroy ‘‘grandfather’’ rights. It was said that applicant expressed the 
definite intention to resume the intercoastal service just as soon as the 
war emergency would permit. It was further found that it was un- 
necessary to include transshipment service, to or from ports not di- 
rectly served, in any common carrier operating authority since, under the 
provisions of section 305(b) of the act, it is the duty of common car- 
riers by water to establish reasonable through routes with other such 
carriers and with common carriers by railroad. 

In denying authority to serve one of the ports claimed, San Diego, 
Cal., the Commission found that the applicant’s ‘‘holding out to per- 
form service to that port was so indefinite, and so restricted by the rule 
above referred to as not to be entitled to weight as proof of the fact that 
it was in bona fide operation as a common carrier by water to or from 
San Diego.’’ 





Arrangements by Applicant for Transportation on Vessels of 
Another Carrier Found Insufficient to Establish 
Independent Common Carrier Status 


Division 4 in No. W-666, F. C. Strickroot—Common Carrier Appli- 
cation, decided March 4, the Commission denied applicant authority to 
operate as a common carrier by water between Cleveland, Ohio, and De- 
troit, Mich. Relying on its forwarder decision in Acme Fast Freight, 
Inc., Common Carrier Application, 2 M. C. C. 415, the Commission found 
that although applicant solicited general merchandise traffic from the 
general public, and issued bills of lading for the through transportation 
to final destination for arrangements for space on the vessels of a water 
carrier, it did not have the right to exercise any dominion or control over 
the vessels of the latter, and masters, or crews, and it could not be 
termed a common carrier by water within the meaning of the Act. 





Failure to Allocate Steamship Space Found Not Unduly Prejudicial 


Division 3, in No. 28665, Leskawa Lumber Company v. American- 
Hawaiian Steamship Company, decided March 4, 1942, found that fail- 
ure of defendants to allocate steamship space to complainant for trans- 
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portation of lumber from north Pacific coast ports to Philadelphia not 
shown to have been unduly prejudicial, preferential or otherwise in vio- 
lation of part III of the Interstate Commerce Act. The case contains 
an interesting discussion of applicable authorities. One of the points 
passed on was whether verbal allocation of space to shippers was il- 
legal in the absence of express requirement in the tariff that applica- 
tions for or allocations of space must be in writing. The Commission 
said that the record establishes that it has been customary throughout 
a long period for lumber carriers to make verbal allocations of space to 
shippers. It is well settled that a long-established and universally ac- 
cepted practice or custom may acquire the force of law. Oklahoma Corp. 
Commission v. Abilene & 8. Ry. Co., 148 I. C. C. 316, 319. 





New York State Waterway Advisory Committee 


Director Eastman of the Office of Defense Transportation has an- 
nounced the formation of a New York State Waterway Operators Ad- 
visory Committee, which will cooperate with Edward Clemens, Director 
of the Division of Inland Waterways in dealing with problems affecting 
the New York State Barge Canal. J. H. Muller, General Manager of 
the Transmarine Transportation Corporation, New York City, has been 
named Chairman of the Committee. 





Bids of Water Carriers Under Clayton Act 


In Ex Parte No. 54, Division 4 of the I. C. C. has issued an order 
dated March 25, 1942, extending to water carriers subject to Part III of 
the Interstate pega: Act the regulations theretofore prescribed to 
govern bids subject to Section 10 of the Clayton Anti-Trust Act, for 
securities, supplies, or other articles of commerce. The application to 
water carriers is to be effective on and after May 1, 1942, and applies 
to all common carriers subject to Part III of the Interstate Commerce 
Act. 





Lake Coal 


Secretary of the Interior Ickes has announced that the first 1942 
cargoes of lake coal were due to leave Toledo over the shuttle route 
to the Detroit area, and that this extraordinary preseason start will 
give the Great Lakes shippers a great boost toward successfully meet- 
ing this year’s war-expanded coal requirements. The distance by water 
over this route is only fifty-four miles. Mr. Ickes also indicated that on 
March 26 empty cargo ships will ‘‘jump’’ the usual preseason move- 
ment by heading out from Lower Lake ports to make their way as rapidly 
as possible through the thawing ice toward Duluth and other iron ore 
loading ports in the Upper Lakes region. 
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With cooperation assured from all engaged in handling both the 
ore and coal movement, Mr. Ickes said the shippers hoped to exceed the 
86,000,000 ton estimate of the iron ore scheduled for movement during 
the lake season. 





Freight Interchange With Water Carriers 


The Maritime Commission has announced institution with the I. C. 
C. of an investigation into rates, charges, and practices, in the inter- 
change of freight with water carriers at terminals in Boston, Mass. 
Respondents named by the Commission are: N. Y., N. H. & H. R. R. Co., 
B. & M. RK. R., N. Y. C. R. R. Co., Boston Tidewater Terminal, Inc., De- 
partment of Public Works of the Commonwealth of Massachusetts, Mys- 
tic Terminal Co. and Wiggin Terminals, Inc. The proceeding is docketed 
as No. 617. 





Interchange of Freight at Boston Piers 


In Docket No. 28792—I nterchange of Freight at Boston Piers, the 
Interstate Commerce Commission has instituted an investigation of the 
rates and charges and the rules, regulations and practices affecting such 
rates and charges, of the New York, New Haven & Hartford, the Boston 
& Maine and the New York Central, applicable to the interchange of 
freight with water carriers at piers at the Port of Boston, Massachusetts. 
The proceeding has been assigned for hearing at the Lenox Hotel, Bos- 
ton, on April 6, 1942 before Examiner L. L. Prout. 





Certain Water Compelled Rates Not to be Increased 


The C. & O. Ry., N. & W. Ry., and the Virginian Ry., through their 
Sixth Section Applications Nos. 1734, 69 and 284, respectively, seek au- 
thority, upon one day’s notice, effective March 18, 1942, to cancel and 
withdraw the Ex Parte 148 increases in rates on coal, carloads, from 
mines on their lines to C. & O. Ry. stations, Catlettsburg to Ashland, Ky., 
inclusive, and permitting the water-competitive rates of $1.29 per ton 
to continue to apply. This revision will be published in supplements 
to C. & O. Ry. I. C. C. Nos. 12453 and 12535, N. & W. Ry. I. C. C. 3214-B, 
and Virginian Ry. I. C. C. 2142. 





Packing of Machinery for Export 


The Freight Container Bureau of the Association of American Rail- 
roads has announced the publication of a manual entitled ‘‘Freight 
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Container Bureau Manual on Preparing Machinery for Export Ship- 
ment,’’ copies of which can be obtained at a cost of 25 cents each by ad- 
dressing the Bureau at 30 Vesey Street, New York City. 





War Department Transportation Appointments 


The War Department announced appointment of seven transpor- 
tation and traffic experts to posts in the Transportation Division of the 
Army’s services of supply. They were: 

Col. John M. Franklin, former President of the U. S. Lines, to take 
charge of the Army Transport Service. W. J. Williamson, former Traf- 
fic Manager of Sears, Roebuck & Co., to have charge of Inland Traffic 
Matters, including movement of Army personnel, supplies and equip- 
ment. W. S. Guy, former Traffic Manager, U. 8. Steel Corp., to serve 
as consultant on general traffic problems. G. Metzman, Chicago, for- 
mer Vice-President, New York Central Lines to take charge of matters 
relating to railroad service and facilities. Charles E. Denney, President 
Northern Pacific Railroad, to serve as General Adviser on railroad mat- 
ters. C. F. Horner, former assistant to Chairman of General Motors 
Corp., to take charge of matters relating to commercial motor truck and 
bus service. Leo J. Coughlin, former Vice-President, Tidewater Ter- 
minals and Inland Warehouses, to have charge of operations of the 
Army’s In-Transit Depots. 





Freight Destined for South Africa Embargoed 


The railroads have embargoed commercial freight traffic destined 
for South or East Africa. This follows a similar embargo placed on 
shipments for South America. The African embargo was necessary be- 
cause there will be no ship space available until May at the earliest. The 
only exceptions to the latest embargo are U. S. Army and Navy freight, 
freight moving under Government bill of lading, lease-lend traffic, and 
traffic moving for the British Ministry of War, or by special permission 
of the A. A. R. 





Export Freight—February 


Cars of export freight other than grain or coal unloaded at Atlantic, 
Gulf and Pacific ports in February this year totaled 57,864 cars com- 
pared with 42,140 in February 1941, according to reports compiled by 
the Manager of Port Traffic, Association of American Railroads. 

Cars of grain for export unloaded in February this year at these 
ports totaled 2,134 cars, compared with 2,215 cars in the same month last 
year. 
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Notwithstanding the fact that many boats have been taken from 
regular commercial steamship lines, there has been no congestion at the 
ports nor has there been any delay to traffic, due to the continued co- 
operation of all concerned, particularly the steamship lines, exporters 
and shippers. 





Railroads Act to Bar Port Congestion 


The first comprehensive control of railroad freight traffic for ship- 
ments to Latin America to be instituted since the war’s outbreak has 
been announced by the Association of American Railroads. Intended 
to prevent congestion at shipping points resulting from shortage of bot- 
toms, the control affects north Atlantic ports from Portland, Me., to 
Hampton Roads, Va., and restricts the movement of all but government 
materials unless cargo space has already been booked. 

Issued by W. C. Kendall, chairman of the Association’s Car Ser- 
vice Division, Washington, the control in the form of an order was sent 
out to all railroads in the United States, Canada and Mexico. The text 
is as follows: 

‘*Control is hereby placed on all freight consigned or to be recon- 
signed for export movement to destinations in the following South 
American countries: Brazil, Argentina, Uruguay, Paraguay, Colombia, 
Ecuador, Peru, Bolivia, Chile, Venezuela, British Guiana, French Gu- 
iana, Dutch Guiana and the Dutch West Indies, through the ports of 
Portland, Me.; Boston, New York, Philadelphia, Baltimore or Hampton 
Roads. Exceptions: (a) freight consigned to the United States Army 
or Navy; (b) freight moving on United States government bills of lad- 
ing; (ce) freight moving on commercial bills of lading carrying reference 
to contracts made by War, Treasury or Agricultural Departments; (d) 
freight moving on permits issued by Manager of Port Traffic, 30 Vesey 
Street, New York City.’’ 
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Recent Court Decisions 


By Warren H. WAGNER 


Scope of authority contemplated under “grandfather” clauses. 


Interstate Commerce Commission v. Carolina Freight Corporation 
(86 Law. Ed. Adv. Ops. 627) 


Interstate Commerce Commission v. Howard Hall Company 
(86 Law. Ed. Adv. Ops. 639) 


The Supreme Court sent two proceedings back to the Commission 
to reconsider in the light of standards described by the Court concern- 
ing the extent to which operations of applicants under the ‘‘grand- 
father’’ clause should be restricted. The Supreme Court affirmed the 
decision of one lower three-judge court (38 F. Supp. 549) which set 
aside the order of the Commission (24 M. C. C. 305); and reversed the 


other (38 F. Supp. 556) which refused to set aside the order of the 
Commission (24 M. C. C. 273). 


In the Carolina Case: 


The Commission authorized the issuance of a certificate but re- 
stricted its scope in three ways. (1) It cut down the geographical 
area which could be served by appellee and in parts of that area 
limited the service to designated points. (2) It allowed appellee to 
haul only certain specified commodities out of a larger list previous- 
ly hauled. (3) It did not permit appellee to haul only certain speci- 
fied commodities between all of the points in the authorized terri- 


tory but allowed it to haul only certain commodities between given 
points. 


In the decision in the Carolina Case the Court said: 


I. We think the Commission was justified in the restrictions 
which it placed on the geographical scope of appellee’s operations. 


After quoting from sections 206(a) and 208(a) of the act, the court 
continued : 


It is clear from these provisions that the power of the Commis- 
sion to authorize future operations within a designated ‘‘territory,”’ 
rather than over specified routes or between fixed termini, fits the 
peculiar requirements of irregular route operators such as appellee. 
Authority to operate within a specified ‘‘territory’’ may include per- 
mission to service all points in that area. On the other hand it may 
be restricted to designated points therein. Or as in the instant 
case, it may extend to all points in a part of that area and to selected 
localities in another part. The precise delineation of the area or 
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the specification of localities which may be serviced has been en- 
trusted by the Congress to the Commission. Alton R. R. Co. v. 
United States, 314 U.S. The Act provides the test of ‘‘bona fide 


9? 


operation.’’ That standard carries the connotation of substantial- 
ity. It also makes clear that a holding out to serve a specified area 
is not alone sufficient. It is ‘‘actual rather than potential or simu- 
lated service’’ which is required. McDonald v. Thompson, 305 U. 8. 
263, 266. Substantial, as distinguished from incidental, sporadic, 
or infrequent, service is required. Substantial service actually ren- 
dered may have been confined to narrow limits. Loving v. United 
United States, 32 F. Supp. 464, aff’d 310 U. S. 609. Ability to ren- 
der the service throughout the wide reaches of the territory, which 
the applicant professed to be willing to serve, may not have existed. 
Furthermore, the characteristics of the transportation service ren- 
dered are relevant to the territorial scope of the operations which 
the Commission may authorize. Alton R. R. Co. v. United States, 
supra. In addition, the Commission in determining the precise ter- 
ritory which may be served by a particular carrier cannot be un- 
mindful of its responsibility to coordinate the various transpor- 
tation agencies which constitute our national transportation system. 
S. Rep. No. 482, 74th Cong., Ist Sess.; H. Rep. No. 1645, 74th Cong., 
1st Sess. This does not mean that the right to the statutory grant 
may be withheld or cut down because the Commission disapproves 
of the competitive conditions which may be created if the applica- 
tion is granted. But its responsibility to bring greater order and 
stability to the transportation system than had earlier obtained 
(S. Doe. No. 152, 73rd Cong., 2nd Sess.) is an additional reason for 
its insistence upon a showing of substantial service in that territory 
which is sought to be covered by a certificate under the ‘‘grand- 
father clause.’’ 

II. We have doubts, however, as to the restrictions which the 
Commission has placed on the articles which appellee may carry .. . 
if the applicant has carried a wide variety of general commodities, 
he cannot necessarily be denied the right to carry others of the same 
class merely because he never carried them before. And where he 
has carried a wide variety of general commodities, he cannot nec- 
essarily be restricted to those which he carried with more frequency 
and in greater quantities than the others. See H. B. Church Truck 
Service Co., 27 M. C. C. 191, 197; Highway Motor Freight Lines, 
Inc., 23 M. C. C. 621, 636. The Commission may not atomize his 
prior service, product by product, so as to restrict the scope of his 
operations, where there is substantial evidence in addition to his 
holding out that he was in ‘‘bona fide operation”’ as a ‘‘common car- 
rier’’ of a large group of commodities or of a whole class or classes 
of property. There might be substantial evidence of such an under- 
taking though the evidence as to any one article was not substantial. 
The broad sweep of his prior service may indeed have made the car- 
riage of any one commodity irregular and infrequent. Yet viewed 
as a whole rather than as a group of separate and unrelated items, 
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his prior activities may satisfy the test of ‘‘bona fide operation’’ 
as a ‘‘common carrier’’ within the scope of his holding out. The 
fact that some of the articles may have been carried before but not 
after June 1, 1935, may of course indicate an abandonment of the 
prior undertaking. See United States v. Maher, 307 U. S. 148. 
But it does not necessarily mean that they should be stricken from 
the certificate, since the natural and normal course of his business 
may reveal a continuous undertaking to transport any or all com- 
modities embraced within the group or the class. That is to say, he 
may have been a common carrier of a large group of general com- 
modities or of an entire class of property both before and after the 
critical date though the specific commodities carried varied consid- 
erably. The questions are whether his service within the territory 
in question was sufficiently regular and whether his coverage of 
commodities was sufficiently representative to support a finding 
that he was in ‘‘bona fide operation’’ as a ‘‘common earrier’’ of the 
group of commodities or of the class or classes of property during 
the periods in question, 

The Commission in this case authorized the carriage of about 
a dozen kinds of commodities though in prior operations about three 
times that number had been carried. It is not our function to 
weigh the evidence. Hence we intimate no opinion as to whether 
more commodities should have been included had the proper cri- 
terion been employed. But we conclude that there is no statutory 
warrant for applying to irregular route carriers a different or strict- 
er test as to commodities which may be carried than is applied to 
regular route carriers. The difference between those types of car- 
riers may well justify a sharp delimitation of the far flung territory 
which an irregular route carrier may profess to serve. But once 
the territory has been defined, the statutory test of whether an ap- 
plicant was a ‘‘common ecarrier’’ by motor vehicle in ‘‘bona fide op- 
eration’’ during the critical periods is the same for the irregular 
and regular route carrier. We are not confident that the Commis- 
sion has approached the problem in that way... . 

III. It follows from what has been said that a restriction on 
commodities which may be carried between specified points may not 
always be justified. If the applicant had established that it was a 
‘fecommon carrier’’ for a group of commodities or for an entire 
class or classes of property and was in ‘‘bona fide operation’’ dur- 
ing the critical periods in a specified territory, restrictions on com- 
modities which could be moved in any one direction or between 
designated points would not be justified. The fact that a partic- 
ular commodity has never been transported between certain points 
in that territory would not mzan that authority to haul it between 
them should be withheld. Likewise, if the applicant could establish 
that it was a ‘‘common carrier’’ only of a limited number of com- 
modities, there would normally be no statutory sanction for lim- 
iting the carriage of particular commodities in that group to speci- 
fied points in the authorized area. Presumptively one who had 
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established his status of ‘‘common carrier’? would be entitled to 
earry all of the commodities embraced in his undertaking to all 
points to which any shipments of any articles were authorized. 
On the other hand, an applicant’s status may vary from one part 
of the territory to another or be different in northbound shipments 
than in southbound shipments. Thus in this case the Commission 
found that practically all of appellee’s northbound shipments con- 
sisted of cotton yarn, though a few shipments of other commodities 
such as tires and tubes, asbestos, textile products, spools and empty 
boxes were also made northbound. With the exception of tires and 
tubes, the Commission authorized the shipments of those products 
on northbound trips. 

Assuming that finding to be justified under the tests which we 
have described, it does not necessarily follow that the northbound 
destinations of those particular commodities should be restricted to 
the localities designated by the Commission. Once the common 
carrier status of appellee had been established as respects those 
commodities, shipments to any parts of the authorized territory, or 
to any of the authorized points therein, should have been permitted, 
in absence of evidence that the appellee as respects carriage between 
specified points had restricted its undertaking to particular com- 
modities. That problem is clearer in this case as respects south- 
bound shipments. The record is plain that appellee held itself out 
as being willing and able to carry a wide variety of commodities 
to its home base in North Carolina. And the record shows that it 
earried many different kinds of articles on those southbound jour- 
neys. But the Commission drastically limits its rights in that re- 
gard. Thus it was permitted to carry beer from Newark, N. J., to 
two points in North Carolina but not from Baltimore, Md. In ab- 
sence of evidence that it had thus limited its undertaking as re- 
spects beer, the mere fact that it previously had not carried beer 
from Baltimore would be immaterial. If it had established by sub- 
stantial evidence that it was a ‘‘common carrier’’ of beer on south- 
bound trips, it would be entitled to carry it from any of the north- 
ern points to any of the southern destinations. For there was no 
evidence in this case that it had restricted its undertaking as re- 
spects beer to shipments from Newark, unless the fact that it had 
carried beer only from that point is to be conclusive. But to say 
that that was conclusive or controlling would be to disregard the 
natural and normal course of business shown by the record. So 
far as southbound shipments are concerned, it is plain that a wide 
variety of articles was transported consistently with appellee’s hold- 
ing out that it would carry any of the articles from any of the points. 
Appellee’s ‘‘bona fide operation’’ may possibly be limited only to 
those articles actually carried. But where it was actively soliciting 
whatever it could get at any of the points, it does violence to its 
common carrier status to make the origin or destination of future 
shipments conform to the precise pattern of the old. Such a pul- 
verization of the prior course of conduct changes its basic charac- 
teristics. There is no statutory sanction for such a procedure. 
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IV. To appellee such matters involve life or death. Empty 
or partially loaded trucks on return trips may well drive the enter- 
prise to the wall. A restriction in this case of the commodities 
which may be carried from any one point on southbound trips is a 
patent denial to appellee of that ‘‘substantial parity between future 
operations and prior bona fide operations’’ which the Act contem- 
plates. Alton R. R. Co. v. United States, supra. Its prior oppor- 
tunity should not be restricted beyond the clear requirements of the 
statute. For this Act should be liberally construed to preserve the 
position which those like appellee have struggled to obtain in our 
national transportation system. To freeze them into the precise 
pattern of their prior activities as was done here not only may alter 
materially the basic characteristics of their service; it also may well 
be tantamount to a denial of their statutory rights. 

The precise grounds for the Commission’s determination that 
only certain commodities could be carried and that only a few 
could be transported between designated points are not clear. It is 
impossible to say that the standards which we have set forth were 
applied to the facts in this record. Hence, as in Florida v. United 
States, 282 U. S. 194, 215, the defect is not merely one of the ab- 
sence of a ‘‘suitably complete statement’’ of the reasons for the de- 
cision ; it is the ‘‘lack of the basic or essential findings required to 
support the Commission’s order.’’ And see United States v. Balti- 
more & Ohio R. R. Co., 293 U. 8. 454, 464; United States v. Chicago, 
M., St. P. & P. R. Co., 294 U. 8. 499, 510-511. Congress has pre- 
scribed statutory standards pursuant to which those rights are to 
be determined. Neither we nor the Commission is warranted in 
departing from those standards because of any doubts which may 
exist as to the wisdom of following the course which Congress has 
chosen. Congress has also provided for judicial review as an ad- 
ditional assurance that its policies be executed. That review cer- 
tainly entails an inquiry as to whether the Commission has em- 
ployed those statutory standards. If that inquiry is halted at the 
threshold by reason of the fact that it is impossible to say whether 
or not those standards have been applied, then that review has in- 
deed become a perfunctory process. If, as seems likely here, an er- 
roneous statutory construction lies hidden in vague findings, then 
statutory rights will be whittled away. An insistence upon the 
findings which Congress has made basic and essential to the Com- 
mission’s action is no intrusion into the administrative domain. It 
is no more and no less than an insistence upon the observance of 
those standards which Congress has made ‘‘prerequisite to the op- 
eration of its statutory command.’’ Opp Cotton Mills, Inc. v. Ad- 
ministrator, 312 U. 8S. 126, 144. Hence that requirement is not a 
mere formal one. Only when the statutory standards have been ap- 
plied can the question be reached as to whether the findings are 
supported by evidence. That is why we cannot say that the Com- 
mission would be justified in placing the same restrictions on the 
certificate in this case had a correct construction of the Act been 
taken. 
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We express no opinion on the scope of the certificate which 
should be granted in this case. That entails not only a weighing of 
evidence but the exercise of an expert judgment on the intricacies 
of the transportation problems which are involved. That function 
is reserved exclusively for the Commission. United States v. Maher, 
supra; Alton R. R. Co. v. United States, swpra. Our task ends if 
the statutory standards have been properly applied. 


Lessor of truck, without certificate, performing common carrier services, will be 
enjoined. 


Interstate Commerce Commission v. Pickard. 


(42 F. Supp. 351) 


The United States District Court for the Western District of New 
York granted an injunction against a lessor of a truck on the ground 
that the nature of his services constituted the lessor a common carrier. 
The court held that where lessors housed, kept in repair, furnished fuel, 
provided and paid wages of drivers for tractor and trailer leased to cor- 
poration engaged in interstate commerce, lessors were required to sub- 
stitute another vehicle in case of breakdown, drivers kept logs and 
returned them to lessors, lessors procured license, paid workmen’s com- 
pensation insurance and social security taxes and agreed to procure 
insurance protecting corporation from liability and payments for freight 
were put by corporation in separate accounts and payments were not 
made in amount and at time specified in lease, lessors were ‘‘common 
carriers in interstate commerce by motor vehicle for compensation,’’ 
who could be restrained from operating as carrier in violation of Motor 
Carrier Act. 


Protection of displaced employees in abandonment proceeding. 
Interstate Com. Com. v. Railway Labor Ex. Asso., 
86 Law. Ed. Adv. Ops., 750. 


Conditions for the protection of displaced employees are within the 
authority conferred upon the Interstate Commerce Commission by Sec- 
tion 1(20) of the Interstate Commerce Act to impose such conditions 
on its permission to a rail carrier to abandon a portion of its lines, as 
in the judgment of the Commission ‘‘the public convenience and neces- 
sity may require.’’ 











War and the Lawyers’ Obligation 
Max THELEN*® 


Our Country is today at war. Every man who loves his country re- 
alizes more than ever the need of service to the state and to the nation. 
With the war has come to our people an understanding of the imperative 
need for efficiency in all branches of the nation’s life, including the 
courts. 

In this exigency the lawyer’s obligation is clear. It is his duty to 
sweep away the delays and technicalities of the law and to make the 
administration of justice by our courts simple, speedy and effective. 
We shall then again see the Temple of Justice strong and stately and 


beautiful, with people from all ranks of life flocking thither, their faith © 


revived and having administered to them simply, promptly and fairly, 
the greatest of all blessings—Justice. 


* Member of I. C. C. Practitioners’ Association. 





List of New Members* 


Sydney L. Bleicher, (A) 110 East 42nd Ralph C. Masterman, (A) 85 Main St., 
St., New York, N. Y. Bar Harbor, Maine. 

Thomas | O. Broker, (A) Law Dept. Le- B. Hudson Milner, (A) Kentucky Home 
high Vy. RR. Co., 143 Liberty Street, pe Bldg., 17th Floor, Louisville, Ken- 
New York, N. Y. ucky. 

Henry H. Clock, (A) 630 Jergins Trust Charles 'W. Milner, (A) Kentucky Home 


Bldg., Long Beach, Calif. Life Bldg., 17th Floor, Louisville, Ken- 
Stuart L. Dougherty, (A) 5700 North tucky. 

Magnolia Ave., Chicago, IIl. Harry C. Northrop, (B) C. P. A., 1118 
James A. Geroulis, (Aye 160 North La- Independence Bld fe. Charlotte, N. C. 

Salle St., Chicago, Ill. Paul H. Schmidt, (A) 703 Old National 


William J. A. Glancy, (A) 80 Wall St., Bank Bldg., Evansville, Indiana. 
New York, N. Y. Irving V. Simon, (B) ye Manor Ave- 
C. J. Harriss, (B) T. M., Enid Board of nue, New York, N 
rade, 604 First National Bank Bldg., Harold H. Singer, Nay ‘905 Commercial 


Enid, Oklahoma. Bldg., Dayton, Ohio. 

Clifton Hildebrand, (A) 1212 Broadway, Philip A. Singleton, (A) Merrimac Lane, 
Oakland, Calif. Everett, Mass. 

Henry R. Jones, (A) Box 102, Corpus John A. Weeks, (A) Ass’t Atty. General, 
Christi, Texas. 102 “ % o itol, St. Paul, Minn. 

William M. Larimore, (B) California Walter P. Wells, (A) 202 North Main 


Railroad Commission, 318 Kohl Bldg., Street, Condaenpetl Pa. 
San Francisco, Calif. 








* Elected to Membership April, 1942. 

















APRIL, 1942 751 





BOARD OF INVESTIGATION & RESEARCH ASKS FOR DATA CONCERNING 
INTERTERRITORIAL FREIGHT RATE STUDY 


The Board of Investigation and Research has sent a letter to parties 
known to be interested in the interterritorial freight rate study recently 
undertaken by the Board suggesting that they may desire to acquaint the 
Board with their views on the problem and to submit factual data per- 
tinent to the inquiry. A general invitation is extended to any other 
parties to sabmit similar material if they so desire. 

The interterritorial freight rate study will be nation-wide in scope, 
and will include both class and commodity rates. The Board would like 
to obtain information relating to the following matters: nature and 
volume of interterritorial freight movements; average rate levels in 
the different rate territories; comparative rate levels on particular 
commodities in the several rate territories; methods of constructing 
interterritorial rates; and their relation to intraterritorial rates; rela- 
tive cost of providing transportation service in the different rate terri- 
tories; and the economic effects of regional differences in rate levels, of 
regional differences in distribution of the transportation burden between 
different commodities, and of the methods of constructing interterritorial 
rates. 

It is desired that such material be submitted to the Board as soon 
as possible, but not later than June 1, 1942. 





BOARD OF INVESTIGATION AND RESEARCH APPOINTMENT 


The Board of Investigation and Research (Transportation Act of 
1940) has announced the appointment of Professor W. J. Cunningham 
of Harvard University as director of the Board’s studies of the rela- 
tive economy and fitness of the various modes of transportation. 

Professor Cunningham is now James J. Hill Professor of Trans- 
portation of the Graduate School of Business Administration of Har- 
vard. He was with the Canadian Pacific Railway from 1892 to 1895, 
the Boston and Albany Railroad from 1895 to 1898, the New York, 
New Haven & Hartford Railroad from 1898 to 1900, Lackawanna 
Railroad from 1900 to 1907, Boston and Albany Railroad from 1907 to 
1913, New York, New Haven & Hartford Railroad from 1913 to 1914, 
and the Boston & Maine Railroad from 1914 to 1916. During the last 
period, he served as assistant to the president of the Boston & Maine 
Railroad, and during 1918-19 he was assistant director of operation of 
the United States Railroad Administration. 








Meetings of Regional Chapters 
Chicago Chapter 

C. W. Stadell, Chairman, T. M., Illinois Coal Traffic Bureau, 307 
North Michigan Avenue, Chicago, Illinois. 

Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House. Chicago. 

District of Columbia Chapter 

John R. Turney, Chairman, 1001-15th St., N. W., Washington, D. C. 

Meets: 12.30 P. M. Third Tuesday, April, 1942, and every second 
month thereafter. Hamilton Hotel, Washington, D. C. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


Metropolitan New York Chapter 
A. C. Welsh, Chairman, 66 Court St.. Brooklyn, N. Y. 
Meets: (The date and place of meetings announced by notice). 
Minneapolis Chapter 
(Ninth District Chapter) 
H. W. Ward, President, G. T. M., Minneapolis & St. Louis Rail- 
road Co., 745 Northwestern Bank Bldg., Minneapolis, Minnesota. 
Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A., Min- 
neapolis. 
Pittsburgh Chapter 
Joseph C. Beck, Chairman, A. G. T. M., Gulf Retining Company, 
Gulf Building, Pittsburgh, Pennsylvania. 
Meets: 7:30 P. M. Last Monday of each month, Traffic Club of 
Pittsburgh, Hotel William Penn. 


San Francisco Chapter 
W. G. Stone, Chairman, Chamber of Commerce, 917-7th St., Sacra- 
mento, California. 
Meets: Palace Hotel. San Francisco. California—quarterly. 


Southern California Chapter 
Harry R. Brashear, Chairman, Chamber of Commerce, Los Angeles, 
California. Meetings held in dining room of Chamber of Commerce, 
Los Angeles, California on call of Chairman. 





N. B.: Each member shall be designated as a member of one of sixteen terri- 
torial districts into which the United States is divided by the Interstate Commerce 
Commission for the administration of the Motor Carrier Act. Unless a member, by 
written notice to the Secretary, signifies his intention to be known as a member of 
a other district, he shall automatically be a member of the district in which he 
resides. 

Members within each of the several districts may at their own expense, with the 
y ete of the vice-president of the district, organize and maintain district and local 
c — which may send delegates to annual or other meetings of the Association. 
Such chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—Section 5, Article IV). 

(Sample charter, i.e.. that of the District of Columbia Chapter. will be fourd on 
pages 120-122 of December. 1939 journac) 
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Mr. Edward A. Kaier Addresses Chicago Chapter 
At the regular monthly meeting of the Chicago Chapter on April 
3rd, Mr. Edward A. Kaier, Assistant General Solicitor of the Pennsyl- 
vania Railroad, Chicago, spoke on ‘‘Questions of Right to Judicial Re- 
view and to a Fair Return as Discussed in the Recent Decision of the 
Supreme Court of the United States in Federal Power Commission vs. 
The Natural Gas Pipe Line Company of America.’’ 





Mr. Robert Henry Speaks Before D. C. Chapter 
On Tuesday, April 21st, the District of Columbia Chapter met in 
the Chantilly Room of the Hotel Hamilton, Washington, D. C. The 
guest speaker upon this occasion was Mr. Robert F. Henry, Assistant to 
the President, Association of American Railroads, who chose for his 
subject ‘‘The Railroads’ Part.’’ 





Minneapolis Chapter Elects New Officers 
The annual meeting of the Ninth District Chapter was held in the 
Minneapolis Y. M. C. A. on March 9th, at which the following officers 
and Executive Committee of the Chapter were elected for the ensuing 
year: 
President—H. W. Ward, G. T. M., Minneapolis & St. Louis Railroad Co. 
Northwestern Bank Building, Minneapolis, Minnesota. 








en rn hare W. W. Gibson 
Vice-President—Minnesota ..............cscscccsecssssessessceesceserens E. J. MeMonigal 
Vice-President—North Dakota 20..........ccsssssssssessessesssseeees John M. Agrey 
Vice-President—South Dakota .0............:..cccssscsssessseseesssseceseees E. M. Grapp 
Vice-President—Wisconsin .............scesscsssssrsessssssseesenseescseees B. H. Overton 
TOO nc ceictetstndlsciinithalinnitbsccinecnlicbininnsetiniiailihbinsttbiecbiibeithniinbiibis E. H. Berg 
I anniek casi hi bined Sein scibienbthcabinicedichectithinaadiciaiiiilin W. H. Kessel 
EXECUTIVE COMMITTEE 
A. B. Ayers A. E. Dypwick 
C. Edw. Belanger J. Geo. Mann 
G. H. Shafer 





Pittsburgh Chapter Cancels March 30th Meeting 
Due to the demands on the time of the membership, the regular 
meeting scheduled for Monday, March 30th, was cancelled. The April 
meeting will be held on the 27th of the month at 7:30 P. M. 


Southern California Chapter 

The Southern California members have formed a Regional Chap- 
ter known as the Southern California Chapter, which meets upon call 
at luncheon meetings in the dining room of the Los Angeles Chamber of 
Commerce. 

Mr. H. R. Brashear, Traffic Manager of the Los Angeles Chamber 
of Commerce is Chairman of the Chapter. The Vice-Chairman is Mr. 
Beverly F. Bolling, and the Secretary-Treasurer is Mr. David G. Shearer, 
both from Los Angeles. 
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INFORMAL OPINION NO. 4 
of the 
COMMITTEE ON PROFESSIONAL ETHICS & GRIEVANCES 


Motor Carrier No. 1 filed an application which was granted by a 
decision of the Commission, confirming certain grandfather rights be- 
tween points in Zone ‘‘A’’ and all points in three designated States. 
Petition for reopening, reconsideration and rehearing was filed by rail 
lines and later by Motor Carrier No. 2, which asserted grandfather rights 
between Zone ‘‘A’’ and all points in one County in one of the States 
covered by the application of Motor Carrier No. 1 and insisted that Motor 
Carrier No. 1 had never engaged in operation between points in Zone 
‘A’? and points in that one County. In filing this petition Motor 
Carrier No. 2 was represented by ‘‘X’’. Thereafter, Motor Carrier No. 
1 admitted that it had not engaged in operation between points in Zone 
‘*A”’ and points in the one County and was not entitled, by virtue of any 
rights under the grandfather clause, to a certificate covering operation 
between points in Zone ‘‘A’’ and points in that County, and has asked 
that its application be amended and dismissed so far as it relates to such 
operation. 

Motor Carrier No. 1 now desires to employ ‘‘X’’ to represent it in 
the future handling of its application before the Commission, and Motor 
Carrier No. 2 has stated in writing that it does not in any way object 
but on the other hand expressly consents that ‘‘X’’ may accept such 
employment by Motor Carrier No. 1. 

The Committee has been asked by ‘‘X’’ for an informal opinion as 
to the propriety of his accepting this offered employment by Motor 
Carrier No. 1, in view of the provisions of Canon No. 9. 

The Committee is of the opinion that the acceptance of the employ- 
ment by ‘‘X’’ would not be in violation of Canon No. 9, or of Canon 
No. 11, to the extent it might appear to be a withdrawal or release from 
employment by Motor Carrier No. 2 as provided for in Canon No. 11. 


W. A. NortHoutt, Chairman, 
Committee on Professional 
Ethics and Grievances. 


3-23-42 
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Association of 
Interstate Commerce Commission 
Practitioners 


APPLICATION FOR MEMBERSHIP 


REREAD RE Sete ECR RR EE hE Sen ENE Tee EEE A TPT hereby make 


application for membership in the Association of Practitioners Before the Interstate 
Commerce Commission. 





Rr MI IN cia csl Sascncictn ca cok consaviccaagisldbedebcledesct bse abiatte tao gdmccasnsie Rehete aio 
(Street or Building) 
an A er 
ie I snide enecienentaeed tabtetare oeb ids iacnelatiee Re Caren. Fes. Sere 
(Street Number) (City) 
a ae 


3. | was admitted to practice before the Interstate Commerce Commission. 


a), 
under 1-b, Paragraph (b), of the Rules of Practice of the Commission, by certificate 


I iis esnscestceseteovsersscorsesninsescbcsuovnesnviceocrt and am now a member in good 


standing of the bar of that Commission. 


4. (For those admitted under Paragraph (a) ). | was admitted to practice as an 
I Ee I TI avcosssscciisesesscecccsserssincsrcstcaed Court of 
Redd cn snk scicicestemiaunscatcil i eR | 
5. (For those admitted under Paragraph (b) ). My occupation is 


, and I am employed by, or am affiliated 


(Signature of Applicant) 
Application not accepted unless accompanied by check. Annual dues, includ- 





ing Journat, $6.00. If application is filed between October Ist, and March 
31st, $6.00. If filed between March 3ist and September 30th, $3.00. 








